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1** Annual Report on the Activities of the Competition Directorate
2003 Report

Introduction

With the beginning of the 1990’s, and within the framework of modernizing economic laws in
concert with the economic reform policy and market liberalization for the purpose of raising
the standard of living of the Jordanian citizen and improving the state of the economy of
Jordan, Jordan has adopted policies that aim to ameliorate the level of investment and
establish economic freedoms and market mechanisms. The presence of a modern law
governing competition in the market is one of the necessary tools for this purpose, and hence
there have been numerous serious attempts to enact a national competition law. A number of
drafts had resulted out of these attempts, most notably the draft Anti-Monopoly Law of 1995
and subsequently the draft Anti-Monopoly Law of 1998 that reached an advanced level and
was discussed in the Fiscal and Economic Committee of the Parliament, but has not yet been
ratified.

On that basis, the Ministry of Industry and Trade, with technical assistance from EJADA
(Euro-Jordanian Action for the Development of Enterprise) during 2002, prepared a new draft
for the Competition Law, which is the draft that was enacted by the Government and ratified
by Royal Decree on 15 August 2002 as the Provisional Competition Law No. 49 of 2002.
Thus, Jordan became the first Arab country in the Middle East region to enact a competition
law.

The Competition Directorate established at the Ministry of Industry and Trade according to
the law is charged with the mission of preparing an annual report on its activities and on the
state of competition in the Kingdom, and the Minister of Industry and Trade is charged with
presenting this report, or a summary thereof, to the Council of Ministers, pursuant to the
provisions of Paragraph B of Article 12.

The report aims to introduce the provisions of the Law and spread the culture of competition
and the awareness thereof, and inform the public of the various facets of its activities and the
complaints, consultations and other cases presented to it and the proceedings followed or
instituted by it within the framework of its follow-up of the progress of market mechanisms.

The publication and dissemination of this report also provides a mechanism for the
publication of the decisions issued by the parties delegated to execute the Competition law in
Jordan, and placing them at the disposal of researchers and reviewers, and Arab and
international organizations seeking to avail themselves of the Jordanian experience in view of
its precedence in the region.



The preparation and publication of the annual report as well as the volume of the cases and
the depth of the analysis implemented is considered within the standards adopted by
international bodies when assessing the extent of the effectiveness and transparency of the
competition policy in a given country, and this assessment is taken into account in the ranking
that international bodies carry out in measuring the investment climate.

This first annual report will cover, exceptionally, the period extending from 15 August 2002
until 31 December 2003, and will cover mainly the year 2003, the year during which the
Directorate began its actual activities. This report will also examine some decisions issued in
2004 related to cases reviewed in 2003.

This is due to the Provisional Competition Law being enacted on 15 August of 2002, and its
stipulation of the period of four months for adjustment of status to accord with the Law
pursuant to Article 27 thereof.

The report will cover:

e The major activities accomplished from the coming into force of the Law especially in
the field of establishing those bodies responsible for executing the Law, and training
the national manpower for the application thereof and the awareness of the provisions
thereof.

e The major files and cases related to competition that the Directorate examined, and the
decisions issued therein.

e Assessment of the accomplishments.

e The general plan for competition policy and future work planning.

The appendices of the report include the administrative decisions issued and a summary of the
economic and legal studies on which these decisions relied.



1. Major Steps Taken to Activate the Competition Law and Proceed in its Execution

The Ministry of Industry and Trade has taken a number of the following measures to
guarantee the activation of the Competition Law and spread awareness of its provisions and
establish the bodies responsible for its implementation:

e Setting the technical assistance program with funding from the European Union
through the EJADA program, to assist in the establishment of the bodies and the
training of national staff and awareness of the provisions of the Law.

e [Establishing those bodies responsible for application of the Law, and they are the
Competition Directorate at the Ministry, and the Committee for Competition Matters,
in addition to addressing the judicial authorities to name the judges and the prosecutor,
and those who will be charged with reviewing competition cases.

e Undertaking campaigns to spread awareness of the provisions of the Law, and training
courses directed towards qualifying local manpower in the execution of the Law.

1.1 Technical Assistance Program
Considering that the Competition Law is a recent legislation, the Ministry has endeavored,
with the assistance of the economic and institutional reform support unit of EJADA, to set an
execution plan to apply the Law, in December 2002. The technical assistance provided by
EJADA, which was the completion part of the assistance in preparing the draft Law,
specifically included the following:

e Contracting with a foreign expert and a local expert to assist in establishing the bodies
and executing the training and awareness programs.
e Earmarking funds to finance the support program.

1.2 Establishment of Bodies Responsible for Executing the Competition Law

Establishing bodies is considered a priority in beginning to implement the Competition Law,
since these are the parties responsible for executing the provisions of the Law. They are
responsible for introducing it and spreading awareness of its provisions and directing
institutions in practical applications and how to adjust their status to become in line with the
new legal provisions.

On this basis, priority was given in the first stages of implementing the Law to establishing
the bodies and qualifying them in a practical manner provided that subsequent efforts be
directed towards training and qualification of national staff and awareness.



As to those bodies responsible for executing the Law, they are

Competition Directorate

The Competition Directorate was established at the Ministry of Industry and Trade on 17
December 2002 and was incorporated into the organizational structure of the Ministry. The
Directorate conducts the following duties:

* Work to spread and preserve the culture of competition.

* Participate to prepare the general competition plan and related legislation.

* Conduct the necessary investigations of practices that may contravene competition.

* Receive complaints and requests for economic concentration activities and exemptions and
following them up.

* Issue clarifying opinions in competition matters.

* Cooperate with similar entities outside the Kingdom for the purpose of exchanging
information and data and in relation to the execution of competition rules to the extent
permitted by international treaties.

Until the time of the preparation of this report, the Directorate consisted of a nucleus of 6
employees from various legal and economic disciplines and Directorate director.



Organizational structure of the Directorate

Director of Competition Directorate
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Competition Matters Committee

The Competition Matters Committee was formed with H.E. the Minister of Industry and
Trade as chairman, pursuant to the Decision of the Minister of Industry and Trade No. 1 of
2003, by virtue of Article 14/A of the Competition Law, and the membership of the
following:

e H.E. the Secratery General of the Ministry of Industry and Trade (Vice-Chairman).

e H.E. Director General of the Insurance Commission.

e H.E. Chief Executive Officer of the Telecommunications Regulatory Commission.

e H.E. Director General of the Transportation Regulatory Commission.

e President of the Union of Jordanian Chambers of Commerce.

e H.E. Mr. Hatem Halawani, President of the Management Committee of the Amman
Chamber of Industry.

e Dr. Mohammad Obeidat, President of the Consumer Protection Association.

e Dr. Fahed Fanek.

e Eng. Omar Maani.

e Dr. Omar Jazi.

e Luna Abbadi / Deputy Director of the Competition Directorate (Rapporteur).

In light of the above, a founding meeting was held on 22 may 2003 chaired by the Minister of
Industry and Trade (Committee Chairman) wherein was discussed the progress in the
execution of the Law, and the work program. Up to the date of the preparation of this report,
no official authority has requested the proposal of draft laws or regulations affecting
competition in order to solicit the committee’s opinion in that regard.



Judicial Authorities

Concurrently with the establishment of the Directorate, the Judicial Board and the Justice
Ministry were addressed to name the judges and prosecutor who will be charged with
reviewing cases of practices that contravene competition for the purpose of qualification and
training to deal with the Law and the peculiarity of executing its provisions.

The Law specified the Court of First Instance as having jurisdiction to review competition
cases, pursuant to Article 16/A. Therefore, on 10 September 2003, the Amman prosecutor Mr.
Ali Massimi was named to represent the Office of the Attorney General in competition cases
before the Court of First Instance.

On 19 February 2004, the following judges were named to hear competition cases at the
Amman Court of First Instance.

Hon. Amman Court of First Instance Judge / Mr. Thaer Saud Adwan.
Hon. Amman Court of First Instance Judge / Mr. Ali Moh’d Masri.
Hon. Amman Court of First Instance Judge / Ms. Nawal Moh’d Johari.



1.3 Training and Awareness Campaigns

Despite the time needed for the institutional establishment of the bodies responsible for the
execution of the Competition Law, which negatively affected the progress of the training
activities, with the assistance of the EJADA program a number of training courses were
organized in and outside Jordan for the employees of the Directorate and for the Judges.
Table 1 shows the training courses held.

Table 1: Training Courses

Type of Training

Beneficiary

Date

Legal, economic, general real
case analysis

Directorate staff

January 2003 — Ongoing

Legal and economic

Judges and prosecutors

6 — 8 April 2003

Economic

Judges, prosecutor
Directorate staff

29 — 31 July 2003

Communication skills

Directorate staff,
other departments staff

8 — 11 December 2003

Table 2: Law Awareness Campaigns

Beneficiary Date No. of Attendees
Institute of Diplomacy 12 January 2003 60
Judicial Institute 8 April 2003 100
Telecommunications Regulatory 19 April 2003 20
Commission
Directors and assistant directors 19 July 2003 80
Directorates of Governorates
Jordan University 23 July 2003 150
Judges and prosecutors of various 2 August 2003 100
courts
Intellectual Property Week 11 — 14 August 2003 90
Trainee diplomats 22 September 2003 20
Amman Chamber of Industry 1 October 2003 35
Southern Governorates 22 October 2003 110
- Chambers of Commerce
- Private Sector
- Aqaba Economic Zone
- Trade and Industry Directorates




1.4 Specialized Library

Within the framework of working towards spreading the culture of competition and providing
the necessary work tools to the Directorate employees, the Directorate, since its creation, has
worked toward establishing a library specialized in competition and other related topics,
which will be a reference for interested persons and researchers, employees, judges, lawyers
and students.

Within this framework, about 120 local legal references in related fields and about 65
specialized foreign references were procured. Work is underway to complete this effort and
provide the appropriate venue for these references so that this library will become available
for interested persons and have a lending system to provide this benefit broadly to all
concerned.

1.5 International Cooperation

In spite of its recent establishment, the Competition Directorate has endeavored to build
bridges with similar entities in Arab and foreign countries, to benefit from their experiences in
the field of competition and encourage the exchange of data and keep abreast of specialized
international meetings.

In this regard, the Directorate organized a working trip to Tunisia that included a number of
its employees and of judges and prosecutors, during which the Tunisian experience was
reviewed and contacts were made with the specialized Tunisian parties (General Directorate
of Competition and the Competition Council).

The Directorate participated in various international meetings, among them:

-Cairo: Workshop held on 6-7 May 2003 on competition policy, economic development, the
Doha declaration and future proposals, organized by the World Trade Organization.

-Berlin: Workshop held on 26-28 May 2003, organized by Euro med Partnership Program on
competition.

-Barcelona: Workshop held on 1-3 December 2003, organized by Euro med Partnership
Program on cases related to competition and monopolistic practices.

-Beirut: Training course held on 15-18 December 2003, on dispute resolution within the
framework of the World Trade Organization for the Arab countries.

During these meetings the Jordanian experience was presented.

The Directorate also seeks to promulgate cooperation agreements with similar entities,
notable among them the European Union entities, in execution of the obligations under the
partnership agreement and by a mutual will from the parties.

On the other hand, the Directorate contributed to the preparation and clarification of the
national stand with regard to the negotiations underway within the framework of the World
Trade Organization especially when preparing for the Cancun conference where the questions
of preparing a multi-party agreement on competition was among the matters presented to the
5™ ministerial conference of the organization.



The Directorate also participated in July 2003 in the 31 Meeting of the Competition Experts
Committee emanating from the Arab League Economic and Social Council, held with the
participation of the Telecommunications Regulatory Commission and the Electricity
Regulatory Commission. The national experience in competition was presented, and the
relationship between competition authorities and regulatory authorities was highlighted.

2. Major Files presented to the Directorate

From the date of the Law coming into force until the end of 2003, the Directorate received 12

requests/complaints with regard to matters related to competition in several economic sectors.

These cases include:

- Six requests for consultations.

- One request for an economic concentration operation.

- Two requests for exemption for agreements justified by a common benefit.

- Three complaints related to activities that contravene competition filed by enterprises in
the private sector.

Table 3: Distribution of Files by Type

Type of File No. Total
Request for approval of an economic concentration 1 8%
operation
Exemption request pursuant to Article 7/B 2 17%
Complaints 3 25%
Requests for consultation 6 50%
Total 12 100%

The Directorate did not receive notification from the prosecution or from the Amman Court of
First Instance, with jurisdiction to hear competition cases, of any complaint being filed
directly before them for practices that contravene competition in the market filed by interested
and authorized persons under the Law, such as private enterprises, sectoral regulation
authorities, licensed consumer protection societies and professional organizations and
syndicates.

It is clear from the previous table that the activity of the Directorate in the first year of its
establishment covered the various areas of specialization stipulated in the Law, noting that the
consultation function occupied the top spot with 50%, followed by review and investigation
of complaints filed by enterprises harmed by anti-competitive practices.
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File Distribution

Economic concentration operation
approval requests 8%

Article 7/B exemption :
requests 17% Q; D Complaints 25%

Consultation requests 50%

As to those parties filing the complaints/ requests/consultancies, they are summarized as
follows:

e The Directorate received 3 complaints filed by private sector enterprises, in addition to
two requests for exemptions and one request for an economic concentration operation.

e All the requests were filed by various entities or as a result of the Directorate
unilaterally monitoring the state of competition in some sectors in which arose cases
constituting anti-competitive activity.

e Some entities authorized to institute legal proceedings related to competition, such as
regulatory authorities or the consumer protection society, filed no complaints or
consultation requests.

e In spite of the Law granting a grace period for adjustment of status of the concerned
enterprises the Directorate received only 2 requests for an exception. This may have
been due to the brevity of the grace period granted and the lack of awareness of the
Law.



Table 4: Distribution of Files by Petitioner

11

Petitioner

Complaints

Consultancies

Exemption

Economic

Total

Request

Concentration

Private Enterprises

3

2

1

o)

Official bodies from
outside the Ministry

Directorate
unilaterally

Regulatory authorities

Chambers of
Commerce and
Industry

Professional bodies
and syndicates

Consumer Protection
Societies

Group of more than 5
harmed consumers

Total

12

The above included various industrial and service sectors, especially the steel manufacturing
sector, aluminum, food production, construction materials, automobile parts trading and
tourism service, noting the high percentage of industrial sector cases (75%) relative to the
total cases reviewed (9 cases out of 12).

Table S: Distribution of Files by Sector

Sector Consultancy | Exemption Economic Anti- Total
Request | Concentration | Competitive
Request Activity

Agricultural Inputs 1 1
Food Industry 3 3
Metals Industry 1 1 2 4
Construction 1 1
Materials

Chemical Industry 1 1
Tourism Services 1 1
Auto Parts Trading 1 1
Total 6 2 1 12
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It is noteworthy that competition cases as a worldwide consensus are considered cases that
require thorough research and study, which necessitates the obtainment of detailed and
precise data and information. There is a difficulty in obtaining such data and information due
to the lack of the needed databases in many cases.

We wish to point out here that the experiences of competition bodies in other countries have
seen an accelerating rise in the number of cases presented, beginning after the preliminary
stage of the application of the law, which requires the Directorate to rise to the necessary level
and ability to deal with the expected rise in the number of cases in the next stage.

2.1 Complaints

The Directorate received three complaints from private enterprises on matters related to
competition. Two were related to the aluminum sector, and the third was related to the auto
parts sector.

The facts of these complaints are summarized as follows:

e The Jordan Aluminum Marketing Co. Complaint

The Modern Aluminum Manufacturing Co., on 2 January 2003, filed a complaint against the
Jordan Aluminum Marketing Co., noting that the company is a joint venture of the four
companies operating in this sector and which was established prior to the law coming into
force, and they are the International Metal Extrusion Co., the National Aluminum
Manufacturing Co., and the Arab Aluminum Manufacturing Co., noting that the complainant
is also a partner in the Jordan Aluminum Marketing Co.

The complaint stated that Jordan Aluminum Marketing Co. was established as a result of an
agreement in writing between the partners in this company for the purpose of organizing and
advancing the affairs of aluminum manufacturing and setting the minimum sale price of
aluminum etc.

The complainant, the Modern Aluminum Manufacturing Co. concluded by requesting the
Minister to apply the provisions of the Provisional Competition Law No. 49 of 2002 to void
the agreement signed between the parties and to dissolve and liquidate the Jordan Aluminum
Marketing Co.

The Directorate prepared the legal studies to ascertain the extent of the legality of the
complaint, and prepared the economic studies related to the aluminum sector and the
companies operating in it, and consequently the Directorate is on the verge of issuing its final
verdict in the complaint.

e The complaint filed against the Modern Aluminum Manufacturing Co. and the
allegation that it sold at prices below cost.

The International Metal Extrusion Co. W.L.L., on 27 April 2003, filed a complaint before the

Competition Directorate against the Modern Aluminum Manufacturing Co. W.L.L. alleging

therein that the latter sold aluminum sections (profiles) directly on the market and through

Nassim Trading Co. at prices below cost for the purpose of contravening competition.

Therefore, the Directorate conducted the study needed to ascertain the position of the Modern
Co. in the market, where it became apparent that it enjoys a dominant position in the market
due to:
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e Its ability to affect the market shares of the other competing companies, noting that its
market share is in constant increase and has reached around 40% at the end of 2003.
e Its ability to affect the general level of prices of sale of aluminum profiles.

Consequently, the Directorate prepared an economic study of the industrial costs of the
Modern Aluminum Co., and this study concluded that the Modern Co. does not sell at less
than production cost.

For the purpose of completing the investigation in this complaint, the Directorate paid a visit
on 25 September 2003 to Nassim Trading Co. to establish whether it resells aluminum
profiles at less than cost with the aim of contravening competition, and the nature of its
relationship with the Modern Aluminum Manufacturing Co. It became apparent that Nassim
Trading Co. is contravened to dealing with the Modern Co. and resells these profiles with a
reasonable profit margin.

On the basis of the above, the Directorate decided as follows:

e To recommend to the Minister to archive the investigation pursuant to Article 19/E of the
Competition Law, due to the absence of proof of a violation by the Modern Aluminum
Manufacturing Co. of Article 6/B of the Competition Law.

e To continue to monitor the practices of the manufacturers and wholesalers operating in
this market.

e The complaint filed against Naji Hamshari Co. and the allegation that it sells at less
than cost.

Nicola Abu Khader & Sons Co. W.L.L., on 17 March 2003, filed a complaint to the

Directorate to cease the practices of Naji Hamshari & Sons Co. pursuant to Article 8/B of the

Provisional Competition Law No. 49 of 2002.

For the purpose of ascertaining the violation by Naji Hamshari & Sons Co. of the Competition
Law, the Directorate investigated the matter of selling at below estimated cost, and conducted
an in-depth legal and economic analysis to verify the aim of contravening competition. The
study resulted in the following:

e The Commercial Agents and Middlemen Law No. 28 of 2001 does not protect the
commercial agents from the activities of a trader and/or importer who exports the same
product of the trademark owner from a source other than the mother company and markets
same in Jordan.

* No violation by Naji Hamshari & Sons of Article 8/B/1 of the Competition Law, in selling
below actual purchase price plus transport costs and customs, was found.

e It was not established that Naji Hamshari & Sons Co. aimed to contravene or prevent
competition.

e To archive the complaint filed by Nicola Abu Khader & Sons Co. due to the lack of a
showing of selling below actual purchase price, plus transport costs and customs
(estimated cost) with the aim of contravening or preventing competition.
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2.2 Exemption Requests

The Directorate received two requests for exemption pursuant to Paragraph B of Article 7 of
the Competition Law, which permits exemptions for arrangements and practices justified by a
common benefit. They are:

e The agreement among steel companies, prior to the law coming into force, to establish a
company to market their steel production.

e The agreement among three specialized tourist transport companies to establish a unified
booking office.

* Exemption request submitted by First Steel Marketing Co. W.L.L.

First Steel Marketing Co. W.L.L., a joint venture of the nine steel manufacturing companies
in the Kingdom, established prior to the Law coming into force, submitted a request to
exempt the joint venture from being subject to the provisions of the Competition Law, noting
that the Law bars such agreements pursuant to Article 5 thereof. It also requested to be
granted an extension to the period of adjustment of status stipulated in Article 27.

The Directorate conducted the necessary studies and decided to reject the request for
exemption for lack of the necessary justifications to grant the exemption, and due to the joint
venture not meeting the requirements of the common benefit to obtain the exemption. On the
basis of the rejection of the exemption request, the request for the extension of the status
adjustment period ancillary thereto was also rejected.

In light of the above, the board of directors of the company decided to liquidate it by
voluntary liquidation on 7 July 2003.

e Exemption request submitted by Jordan Unified Booking Co.

The Jordan Unified Booking Co. W.L.L. (Unified Booking Office), on 19 December 2002,
filed a request for exemption from the provisions of Articles 5 and 6 of the Law pursuant to
Article 7/B of the said Law, noting that the company is a joint venture of three specialized
tourist transport companies (JETT, Petra, Alpha) out of four companies.

The Directorate addressed the Ministry of Tourism and Antiquities and the Ministry of
Transport to obtain the information needed to conduct the economic study and solicit the
opinions of these Ministries with regard to the request. The Directorate also conducted
investigations with concerned parties including the competitors of the joint venture and
tourism offices dealing with them. The exception request remains under review to establish
whether the joint venture will have a positive impact with a common benefit that cannot be
achieved without granting the joint venture the exemption requested pursuant to Article 7/B
of the Provisional Competition Law No. 49 of 2002.
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2.3 Requests for approval of an economic concentration operation pursuant to
Article 10/A of the Competition Law.

The Directorate received one request for approval of an economic concentration operation
related to the agricultural seeds market. But this request holds a special significance since it
concerns an economic concentration operation between two international companies outside
Jordan. Nonetheless, the Directorate took charge of accepting the case and conducting the
study thereof with regard to the possibility of its impact on competition in the Jordanian
market due to the volume of sales of one of the two parties to this operation in Jordan.

The facts of this case are summarized in that Fox Paine & Co. Ltd., a private company
dealing in shares, headquartered in the USA, filed a request on 7 July 2003 for approval of an
economic concentration operation through its legal agent in Jordan. The economic
concentration operation includes the purchase of shares whereby Fox Paine will acquire close
to 75% of the shares of Seminis Inc., a U.S. company that develops and markets agricultural
seeds. It is to be noted that the parties concerned with this operation have no direct presence
in Jordan, but the effect on the Jordanian market is contravened to Seminis Inc. marketing
seeds through local agents.

The Directorate accepted to review the request because the operation is subject to Article 9/A
of the Competition Law and requires the approval of the Minister pursuant to Article 9/B
because the share of Seminis Inc. exceeds 40% of the total market of seeds transactions in
Jordan.

The Directorate requested additional information and conducted several field visits to a
number of companies operating in the field of agricultural seeds, to collect the needed data,
and also reviewed studies conducted by similar entities outside Jordan when studying this
case.

1. The Directorate also conducted the necessary legal and economic studies and
determines the impact of the merger on the Jordanian market. This study reached the
conclusion that this economic concentration operation is not considered a vertical or
horizontal concentration resulting in a contravened impact on competition in the short
and long terms. Even with the possibility of a negative impact in the short term on
competition, the existence of competition and the possibility of that competition to
appear in both supply and demand will likely offset any small negative impact that
could occur. Due to the absence of a likely negative impact on competition in the
Jordanian market, on 29 March 2004 the economic concentration operation was
approved, pursuant to Article 11/A/1 of the Provisional Competition Law No. 49 of
2002.
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2.4 Official Consultations

e Olive Oil Exporters Joint Venture

On 25 December 2002 the Directorate, during the first stages of its establishment, received an
unofficial consultation regarding the extent of the compliance of a project to establish a
United Jordanian Olive Oil Marketing Co. with the provisions of the Provisional Competition
Law No. 49 of 2002, noting that this company’s establishment is in execution of the
recommendations of the Ministry, in cooperation with EJADA, to develop the olive oil sector
in Jordan and its export prospects.

After review of the articles of association and objects of the company, the Directorate issued
on opinion stating that there is no conflict between the project presented to it and the
Competition Law as long as it does not grant the proposed company a concession or exclusive
rights to purchase or market olive oil, in addition to the fact that there is nothing that indicates
in the objects of the company the existence of an aim to contravene or weaken the rules of
competition in the market.

The Directorate also gave its opinion on other considerations among them:

e The nature of the partners (this program is directed toward small independent producers
who are incapable individually to carry out internal marketing and promotional activities).

e The existence of a common benefit since the project aims to develop export and the
establishment of a practical methodology to save on marketing costs, and the combining
of efforts for the benefit of farmers, and raising their competitive abilities.

e A consultation regarding the action of monopolistic company in the construction
sector in raising its prices.

The Directorate received an internal consultation regarding the extent of the compliance of the

action of a monopolistic company operating in the construction sector in raising its prices

with the provisions of the Competition Law.

The Directorate conducted the necessary studies and concluded that nothing in the
Competition Law prohibits this company from raising its prices, but the company is
prohibited from conducting practices in contravention of the Competition Law. Through the
study conducted by the Directorate, it became apparent that the product of the monopolistic
company is considered a basic commodity permitting the government to intervene to set the
price thereof if the need arises, pursuant to the provisions of the Industry and Trade Law No.
18 of 1998.

The role of competition can also be enhanced in this market by reduction of customs levied on
the importation of this commodity, a step that the government later adopted in order to
enhance competition in the market.

e A consultation regarding the extent of the conflict between the draft amendment
agreement to the concession agreement between the Government of Hashemite
Kingdom of Jordan and the Potash Co. PLC and the provisions of the Competition
Law.

On 25 May 2003, the Directorate received a consultation with regard to the extent of the

conflict between the draft amendment agreement to the concession agreement between the

Government of the Hashemite Kingdom of Jordan and the Potash Co. PLC and the provisions

of the Provisional Competition Law No. 49 of 2002.
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The Directorate reviewed the draft amendment agreement to the concession agreement from
the legal aspect and concluded as follows:

e The provisions of the agreement are in principle in conflict with the provisions of the
Competition Law for the following reasons:

- The exclusive rights provided in the provisions of the agreement, which lead to barriers of
entry of other companies into the market.

- The priority right provided in the agreement, which leads to discrimination among
customers in similar contracts.

e But due to the fact that the concession agreement and its amendments will be issued as a
special law, it is therefore exempt from the applicability of Articles 5 and 6 of the
Competition Law, and therefore the practices resulting from the execution of the
provisions of the agreement are not subject to the provisions of the Competition Law. At
the same time, all of the practices of the Potash Co. that fall outside the ambit of the
agreement are subject to the Competition Law.

The Directorate also recommended that the draft agreement amending the concession
agreement be submitted to the Committee on Competition Matters pursuant to Article 14/C/2
of the Law.

e The State of Competition in the meat sector.

In view of the increase in meat prices during the second and third quarters of 2003, and to
avoid the deepening of the crisis during the holy month of Ramadan of the same year, the
Directorate conducted a study of the red meat market to ascertain the state of competition
therein and the existence of barriers thereto. After the study, it was found that the reasons for
the increase in the prices of meat are as follows:

e The countries on which Jordan relies in large past to import meat suffered negative
circumstances that led to a decrease in supply and a consequent rise in prices, among them
the drought in Australia and the monopoly of one company in the livestock market in
Sudan.

e Rules of imports and transport imposed on importers.

e Imposed health rules that limit importing sources.

On that basis, the Directorate recommended to ease the rules imposed on the mechanism of
importation to enhance competition, subject to the health aspect, which was adopted and the
crisis averted, in addition to enacting a number of regulations aimed at facilitating the proper
introduction of competitors into the market.

e The state of competition in the dairy sector.

Due to the frequent and concurrent rise in the prices of dairy products produced locally, and
to ascertain the causes of this rise, which could be due to trade coordination among dairy
factories, or the existence of anti-competitive practices due to dairy factories continuing to set
consumer prices and printing same on the package, consequently, and pursuant to Article
12/A/3 of the Provisional Competition Law No. 49 of 2002, the Directorate placed the sector
under monitoring during the second half of 2003 and conducted an information gathering
operation to reach results to ascertain the reality of the current state. This was accomplished
through extracting information from field visits to retailers and to one of the largest dairy
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producers and to the Cattle Growing Association. The Directorate is still in the process of
collecting information.

It is to be noted that several meeting were held at the Ministry attended by delegates from the
Ministry of Agriculture, the Standards and Metrology Corporation, a number of dairy factory
owners and a number of cattle growers, to discuss milk prices and the justifications for the
rise in prices witnessed by dairy products. Several justifications were provided.

e Project to establish a steel producers' association.

On 28 August 2003, the Directorate received a consultation from the Ministry of Interior
regarding the registration of the Jordanian Union of Iron and Steel Association as an ordinary
association pursuant to the provisions of the Associations and Social Organizations No. 33 of
1966, and the extent of the compliance thereof with the Provisional Competition Law No. 49
of 2002. The Directorate proceeded to study the matter from all its facets and issued a legal
opinion on 23 September 2003 stating the following:

After reviewing the By-Laws of the association and the names of the founding
members/managing directors thereof, it was found that most of the members of the board of
directors of First Steel Marketing Co. are members of the association, noting that the
company filed with the Directorate a request for exemption from the provisions of Articles 5
and 6 of the Law pursuant to Article 7/B thereof, and the request was rejected because it was
not in accordance with the Law.

Pursuant to the above, the Directorate concluded that there is no objection to the
establishment of an association that includes companies or individuals who conduct
competing activities provided that the objects of the society do not conflict with the
Competition Law.

The Directorate saw the need to take additional measures to guarantee that the association
does not exploit its activities to coordinate trade policies among its members, through
expressing a number of reservations on some articles appearing in the By-Laws, and by
deleting some others due to indications of the possibility of giving rise to anti-competitive
practices, alliances, and patent or latent arrangements.

The Directorate recommended, when issuing the approval of the establishment of the society,
to refer to the obligation of the society to be bound by the provisions of the Competition Law
and not to conduct any practices that contravene or prevent competition.
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3. Evaluation of Accomplishments

The accomplishments of the performance of the parties concerned with the execution of the
provisions of the Competition Law will be evaluated from the legal, institutional and practical
aspects.

3.1 The institutional and legal aspects
The legal aspect

The Kingdom has achieved major strides a terms of adopting national competition legislation.
The Provisional Competition Law is largely in step with the latest international standards,
taking into consideration national specificities whether economic, or related to the judicial or
administrative structure. But when the final text of the Law enacted is compared to the
previous drafts, including their aspirations, or in comparing it with the final draft, some
loopholes appear specifically in the institutional facet of the application of the Law,
especially when taking into account the specific nature of this law and its requirements in
terms of specialization and qualification of those parties concerned with its execution.

In general, these loopholes can be corrected through amendment of the legal framework of
competition in light of what experience, application and progress of the market reality will
elucidate, since economic laws require amendment and review whenever the need arises.
Comparative experiences expose the need to develop the provisions of competition laws to
accord with national specificities. For example, Tunisia has amended its law enacted on 29
July 1991 four times (in 1993, 1995, 1999 and 2003) and is in the process of conducting a full
review of the law. In mid-2003 Algeria amended its law enacted in 1995.

As to advanced countries, in 1996 and in 2001, France amended its law enacted at the end of
1986. The European Commission has, for years, been conducting a full review of the
different Union rules on competition.

The Institutional Aspect

The current progress is considered good, since the Directorate, within a short period of time,
became a solid nucleus that includes a group of employees qualified and capable of following
up the execution of the Law. The Directorate also was able to capably handle what
complaints, requests and consultations were presented to it that fall within the realm of its
operations, in addition to the value of the Jordanian experience in the region.

But this progress does not accord with the ambitions and aspirations set for enhancing the law
and policy of competition. This is due to the scarcity of earmarked resources, and the
procedures of employment that limit the ability of the Directorate to rapidly attract highly
qualified persons. In spite of efforts by the Ministry to support the Directorate and grant it
priority in employment programs, the factors previously stated caused a delay in the actual
establishment of the Directorate, such that the Directorate has not yet reached the
organizational level reached by some sectoral entities, even though its specializations are
broader and more comprehensive than these entities. It is notable that the staff of the
Directorate is limited to this date to one director, 5 employees, one trainee and one secretary.

The Directorate’s continuing in this manner will affect its future performance and credibility,
especially in light of the expected results of progress in the awareness of the Law in terms of
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cases and volume. Therefore, supporting the Directorate with specialized staff is one of the
major priorities to enhance the effectiveness of the Directorate in its ability to apply the Law.

In relation to the judicial authorities assigned to hear cases of anti-competitive practices, what
has been achieved so for is considered significant whether in terms of measures to prepare
national qualifications and training judges, or in terms of appointing judges and prosecutors
specialized in cases of violation of the Law.

It is notable here that the absence of specialization on the level of the courts, and the absence
of a judicial authority established exclusively for competition matters, or at least a specialized
chamber at the level of Court of First Instance of Amman, may hamper the accumulation of
experience hoped for especially in view of the continuing change in judicial appointments and
transfers, in view of the specificity of competition cases and methods of proof and
investigation employed for the issuance of verdicts in cases of violation of the law, noting
that the resistance to the idea of establishing a court specialized in competition cases has led
to the only viable option, which is to assign the review of these cases to the Amman Court of
First Instance. This option leads to judgment in competition cases being handed down by a
judge reviewing the case before him, while international custom usually refers these cases to
be reviewed by a panel consisting of judges or delegates.

Notwithstanding the above, the success in applying the Law and enforcing its provisions
requires the need to support and assist the Directorate and the judicial bodies responsible for
the execution of the Law, and also the need for further interaction and coordination between
the Directorate and the judicial bodies.
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3.2 The Practical Aspect
The analysis of the activities of the Directorate during its first year shows several important
conclusions that can be summarized as follows:

The diversity of the files and the inclusion of various sectors and practices are considered
an important indication of the positive results of the application of the Competition Law,
and further confirmation of the dire necessity for such legislation to preserve the integrity
and freedom of competition to achieve sustainable economic growth and protect the
interests of enterprises and consumers.

The Submission to the Directorate of several complaints is an indication of the existence
of some practices and behaviors that hamper the natural movement of market
mechanisms.

Resorting to consulting the Directorate, even though it is recently created, is considered an
indication of the growth of the general awareness of the Competition Law and the quest to
benefit from the protection that it provides to guarantee freedom to compete. It is also an
indication of the trust in the capability of the newly created bodies and an indication of the
large ambition and high hopes in the Directorate.

The ability that the Directorate has shown in dealing with the files submitted to it, despite
their sensitivity and specificity and the modern concepts involved, proves the importance
of training programs in qualifying national capabilities in the next stage.

It is clear from the comparison with foreign experiences that the volume of activity and
the diversity of the files submitted are considered outstanding relative to the experience of
other countries similar to Jordan.

The above aggregate of conclusions confirms the importance of the activities of those bodies
responsible for executing the Law and enforcing the culture of competition and the volume of
activity in store, placing upon the Directorate and the judicial authorities concerned the heavy
burden of rising to the level of expectations, as well as imposing upon them the duty of
continuous monitoring of the market and dealing with whatever matters may arise with the
necessary speed and skills to garner the credibility and trust of the various parties concerned.
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4. Future Work Plans and Recommendations

4.1 Future work plans

In light of what has been achieved since the Law came into force, and in execution of the

general plan for competition policy, the activity of the Directorate in the next phrase will be

concentrated on the following major areas:

e Preparing for the discussion of the Law before Parliament for ratification as a permanent
law.

e Spreading the culture of competition and awareness of the provisions of the Law.

e Working to encourage competition in the market.

e Completion of the establishment of national bodies responsible for execution of the Law
and providing them due support.

e Training and qualifying specialized national capabilities in the area of competition
especially through intensification of training courses in and outside Jordan for the
employees of the Directorate, and judges and members of the Competition Affairs
Committee.

e Following up the mechanisms of the market and striving to develop them and collecting
information on the state of competition in the market.

e Uncovering anti-competitive practices through investigations or through the complaints
that are filed with the Directorate.

e Offering advice and issuing regulations necessary for the execution of the Law.

e Monitoring economic concentration operations affecting competition.

* Networking with similar bodies abroad and exchanging experience and information.

e Participating in international symposia specializing in this field.

e Developing the legislation in light of the outcomes of practical application and the
developments in comparative law and regional and international agreements.

* Working to connect the Directorate to the databases necessary for its activities such as the
General Sales Tax Directorate and the Department of Statistics and the Company Control
Department. .

To accomplish that, an increase in the level of coordination and cooperation is necessary
between the Competition Directorate and the concerned judicial authorities, and between it
and the rest of the official authorities and sectoral bodies, as well as the support of the
Directorate with the necessary human and material resources and qualifications to enable it to
carry out its duties in an efficient manner for the achievement of awareness and training
programs with the necessary speed.

Effort will be exerted to enhance the role of the Competition Affairs Committee by way of
intensifying its meetings and participation in orienting and monitoring the execution of the
work plan of the Directorate through endeavoring to align the other laws regulating economic
activity with the requirements of the Competition Law, a matter that requires presentation of
these projects to the committee for consultation purposes.
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4.2 Major Recommendations
The major recommendations to enhance the activities of the Directorate and other bodies
responsible for the execution of the Law may be summarized in the following:

A.

Raising awareness and knowledge of all official authorities and private sector enterprises
of the prime role of competition in supporting economic reforms and establishing the
freedom of activity, and providing the proper climate for investment and contributing to
raising the competitive capability of the economy and protecting the interests of the
consumers.

This may be accomplished through various steps, such as:

e Support of resources earmarked for the parties responsible for application of the Law.

e Calling on the various official and sectoral bodies to enforce the Competition Law and
calling upon them to align their sectoral policies with its requirements, through
coordination with the Competition Directorate and the Competition Affairs
Committee, especially as relates to informing the Directorate of violations of the Law
that come to their knowledge, and requesting consultations on the extent of the effect
of draft laws and regulations and arrangements they intend to issue on the level of
competition in the market.

e Organizing television debates to stress on the Law and steps taken to enforce it after
ratification of the Law by Parliament.

Speeding up the process of employment of staff for the Directorate to enable it to handle

the obligations of executing the Law in addition to providing training and awareness

programs remains dependent upon the completion of the employment program. In this

regard it is suggested:

- To attain the level of 10 employees at the Directorate by mid-2004 (currently at 6),
and 15 employees by the end of 2004.

- To appoint an assistant director with economic credentials.

Continuation of the Technical Assistance Program provided by EJADA to supply the
resources necessary for training and awareness programs.

Intensifying the training programs for Judges in the various courts (Amman First Instance,
Appeal, Cassation, and Supreme Justice) by coordination with the concerned authorities
and confirming the importance of assigning those Judges so trained to review competition
cases.

Organizing a national competition assembly with the participation of international experts
specialized in this field.
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Appendix 1: Instructions establishing the Competition Directorate at the Ministry of Industry
and Trade

Date: 16 January 2003
Ref. No.: 1/6/24/165

Decision No. 1/2003

In light of the directives to modernize the organizational frameworks at the Ministry and the
program for development and growth of the Governorates, and in an effort to reorganize the
activities of the Ministry such as to adapt to the legislative changes concerned, and the need
to reassess and renew the existing organizational structure to reflect the new reality at the
Ministry, and after an in-depth study of the directorates, divisions and administrative units of
the Ministry and the nature of their duties and responsibilities, and pursuant to the provisions
of Article 11 of the Regulations Organizing and Administering the Ministry of Industry and
Trade No. 94 of 1998, and based on the recommendation of the planning, coordination and
follow-up committee at the Ministry, I have decided as follows:

First: To cancel a number of directorates as appearing in the aforesaid Regulations
Organizing and Administering the Ministry, and to create new directorates, and to amend the
organizational structure of the Ministry such that Articles 5 and 6 of the Regulations read as
follows:

J. Competition Directorate: Charged with supervising the application of the
Competition Law and handling the competition cases filed with the Ministry, and
studying economic concentration requests and presenting recommendations thereon,
and conducting studies and research regarding the state of competition in the
Kingdom, and spreading awareness in the public and private sectors of the culture of
competition.

Minister of Industry and Trade
Dr. Salahuddin Al-Basheer
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Appendix 2: Decision regarding the appointment of the Competition Affairs Committee

Hashemite Kingdom of Jordan
Ministry of Industry and Trade

Amman

Ref. No. 1/2/38/00564
Date: 15 March 2003

Decision No. 1 issued by the Minister of Industry and Trade

By virtue of the provisions of Article 14 of the Provisional Competition Law No. 49 of 2002,
the Competition Affairs Committee is hereby appointed with me as chairman and
membership of the following:

AR e

=

H.E. the Secretary General of the Ministry of Industry and Trade (Vice-Chairman)
H.E. Director General of the Insurance Commission

H.E. Chief Executive Officer of the Telecommunications Regulatory Commission
H.E. Director General of the Transport Regulatory Commission

President of the Union of Jordanian Chambers of Commerce

H.E. Mr. Hatem Halawani, president of the managing committee of the Amman
Chamber of Industry

Dr. Mohammad Obeidat, president of the Consumer Protection Association

Dr. Fahed Fanek

Eng. Omar Maani

Dr. Omar Jazi

The Committee shall be assigned the following duties pursuant to Paragraph C of the
aforesaid Article:

Providing opinion and consultation in relation to the general competition
strategy and the state thereof in the various sectors.

Reviewing matters related to the provisions of this Law that I refer to it
including draft laws and regulations relating to competition or those granting
new privileges or exceptional rights.

The Director of the Competition Directorate will be the rapporteur of the Committee and will
be charged with preparing its agenda, recording its minutes of meeting and summarizing its
recommendations in the annual report.

Dr. Salahuddin Al-Basheer
Minister of Industry and Trade

CC. Each member
Legal Affairs Dept.
Competition Directorate
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Appendix 3: Decision naming the judges assigned to review competition cases

Ministry of Justice
Office of the President of the Judicial Council

Ref. No.: 2/1/159
Date: 24 February 2004

H.E. Deputy Prime Minister, Minister of Industry and Trade
I refer to your letter Ref. No. 24/1/1/2609 dated 14 February 2004. The Judicial Council has

issued its Decision No. 8 of 2004 dated 19 February 2004 assigning the following judges to
review competition cases at the Amman Court of First Instance in addition to their duties.

l. Court of First Instance Judge/ Mr. Thaer Saud Adwan
2. Court of First Instance Judge/ Ms. Nawal Mohammad Johari
3. Court of First Instance Judge/ Mr. Ali Mohammad Masri
With the utmost respect,
Mohammad Samed Raqqad
[ss]

Chief Justice, Court of Cassation
President of the Judicial Council

CC. H.E. Minister of Justice, Minister of State for Prime Ministry Affairs
CC. H.E. Chief Justice, Court of First Instance

CC. Each of the Judges

CC. File of each Judge

CC. General file
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Appendix 4: Decision naming the prosecutor assigned to prosecute competition cases

Hashemite Kingdom of Jordan
Ministry of Justice
Amman

Ref. No.: 2/1/5898
Corresp. 10 September 2003

H.E. Minister of Industry and Trade

In reference to your letter Ref. No. 1/2/38/16586 dated 28 August 2003, I wish to inform you
of the assignment of Amman Prosecutor Mr. Ali Massimi to represent the Office of the
Attorney General in competition cases before the Court of First Instance.

With respect,

Fares Nabulsi
Deputy Prime Minister
Minister of Justice

CC. Attorney General
3/9/9/f
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Appendix 5: Form requesting an exemption for practices, arrangements or contract conditions
for a common benefit

Hashemite Kingdom of Jordan
Ministry of Industry and Trade
Competition Directorate

Form requesting an exemption for practices,
arrangements or contract conditions
for a common benefit



First;

Second:

Third:

Fourth:

Fifth:
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Hashemite Kingdom of Jordan
Ministry of Industry and Trade
Competition Directorate

Directions for filing a request for an exemption for practices,
arrangements or contract conditions
for a common benefit
pursuant to the provisions of Article 7 Paragraph C
of the Provisional Competition Law no. 49 of 2002

The companies petitioning and wishing to exempt any of their practices,
arrangements or contract conditions from the application of Articles 5 and 6 of the
Competition Law pursuant to Article 7/B thereof, shall file such a request in
triplicate provided that:

A. The request shall be in the Arabic language.

B.  The request is submitted with supporting documents bearing the seal of the
petitioning enterprise.

C. In the event of submission of documents in a language other than Arabic,
these shall be accompanied by a sworn translation.

Enterprises that are members in an arrangement or agreement or practice requested
to be exempted must apply either individually or as a group. In the event it applies
individually, the applying party shall obtain from the other parties an authorization
to do so.

In the event that the practices or arrangements requested to be exempted do not fall
within the ambit of Articles 5 and 6 of the Competition Law, the file is archived,
and the Ministry may advise the petitioner thereof in writing.

The concerned enterprise may solicit the opinion of the Competition Directorate
with regard to the extent of the legality of some practices, agreements or
arrangements prior to filing the request.

The request for an exemption shall be submitted in the manner appearing in the
attached form.
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Form requesting an exemption for practices,
arrangements or contract conditions
for a common benefit
pursuant to the provisions of Article 7 Paragraph C
of the Provisional Competition Law no. 49 of 2002

1. Information on the companies concerned with the operation

Petitioning Enterprise

Name

Nature of Activity

Address

Telephone No.

Facsimile No.

Registration No.

Legal Representative

Status

Person Following Up Request

Status

(State the other enterprises concerned with the agreement or arrangement. If the agreement or
arrangement includes a complete or unlimited class of dealers (all retailers for example) it is
sufficient to state that fact without listing them all)

Other Enterprises Concerned
with Request

Enterprise 1

Nature of Activity

Address

Telephone No.

Facsimile No.

Registration No.

Legal Representative

Status
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Other Enterprises Concerned
with Request

Enterprise 2

Nature of Activity

Address

Telephone No.

Facsimile No.

Registration No.

Legal Representative

Status

Other Enterprises Concerned
with Request

Enterprise 3

Nature of Activity

Address

Telephone No.

Facsimile No.

Registration No.

Legal Representative

Status
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2. Declaration informing the other concerned enterprises of this filing

On (date) , the enterprises referred to above have been informed of:

- The filing of the exemption request with the Competition Directorate at the Ministry of
Industry and Trade.

For purposes of accepting and adopting this exemption request
the Ministry must be provided with the following information, to be considered part and
parcel of the form

1. The nature of the practices or arrangements requested to be exempted
(State the practices/arrangements/contract conditions requested to be exempted in detail,
outlining their conflict with Articles 5 and 6 of the Law).

2.  Determination of the markets concerned with the practices/arrangements/contract
conditions requested to be exempted.
List those products or services covered by these practices/arrangements/contract
conditions.
Definition of the market or markets concerned.
Structural representation of the market or markets of the products/services
- Number and volume of product or service providers
- Structure of the demand side
- Geographical aspect of the market
- Substitute products
- Extent of difficulty/ease of entry of competitors into the market

If the request relates to a standard contract, kindly provide an estimate of the volume of the
contracts to be promulgated under that category.

3. Information on the economic volume of the enterprises
- Share of the enterprises in the market or markets concerned with
practices/arrangements/contract conditions.
- The extent of the participation of the petitioner in its competitors.
- The extent of the affiliation of one of the parties to a group of enterprises,
and the submission of documentation on the mother company in this case as
well as affiliates and the nature of their activities, and volume of sales.

4. Information regarding the practices/arrangements/contract conditions

- Is the arrangement or agreement requested to be exempted in a written form
(If so, kindly provide a copy thereof)

- Major provisions of the agreement or arrangement

- Arrangements that may hamper the freedom and independence of decisions
and trade policy of one of the parties especially in relation to the following:
- Freedom to set prices and discounts
- Freedom to set production and sales volumes
- Freedom to select suppliers and customers

5. Justifications for the request for exemption of practices/arrangements/contract
conditions
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Kindly show and clarify the following:

The manner in which the practice/arrangement/agreement contributes to:

- Improvement of production systems

- Or improvement of distribution systems

- Or achievement of technical progress

Extent of benefit to the consumers from the practices/arrangements/contract
conditions

The common benefit arising from the practices/arrangements/contract
conditions

How the practices/arrangements/contract conditions can be considered as not
hampering competition to a larger extent than necessary to achieve the main
purposes thereof

Do the practices/arrangements/contract conditions allow for competition in
the market

6. Other Information
Reference to and provision of:

Any fact that will facilitate the review and support of this request.

Any additional information that may be submitted later to support the
request.

The expected date of the coming into effect of the
practices/arrangements/contract conditions.

Information of a proprietary nature that the requesting party wishes to keep
confidential at the time of publication of a summary of the
practices/arrangements/contract conditions.

Endeavor to define the parties with interest regarding the request for
exemption.
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Declaration of accuracy of information provided

I/We the undersigned applicant(s), without any legal or factual reservations, do hereby
declare that the information presented in the request and its appendices constituting part and
parcel thereof is true and accurate, and hereby undertake to inform the Ministry of any change
in the practices/arrangements/contract conditions that may occur subject hereof.

I/We the undersigned applicant(s) also hereby declare that I/we have seen and understand the
provisions of Article 7/E and Article 20 of the Provisional Competition Law No. 49 of 2002.

Name of filing party (ies)

Signature of filing party (ies)
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Appendix 6: Form requesting approval of an economic concentration operation

Hashemite Kingdom of Jordan
Ministry of Industry and Trade
Competition Directorate

Form requesting approval of
an economic concentration operation



First;

Second:

Third:

Fourth:

Fifth:

Sixth:
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Hashemite Kingdom of Jordan
Ministry of Industry and Trade
Competition Directorate

Guidelines for filing the form requesting approval of
an economic concentration operation
pursuant to the provisions of Article 10 Paragraph A
of the Provisional Competition Law No. 49 of 2002

The enterprises wishing to complete an economic concentration operation that meets
the requirements of Paragraphs A and B of Article 9 of the Competition Law must
submit a request therefor in triplicate provided that:

A. The request shall be in the Arabic language.

B. The request is submitted with supporting documents bearing the seal of the
petitioning enterprise.

C. In the event of submission of documents in a language other than Arabic, these
shall be accompanied by a sworn translation.

The responsibility to file the request falls on each of the enterprises concerned in the
economic concentration operation, whether it is the instigating party or the targeted
party. The submission by one enterprise of the request shall exempt all the other
enterprises concerned with the economic concentration operation from the necessity
of carrying out the procedures to request approval, provided that these enterprises
admit the accuracy of the information and data submitted and related to their
enterprises.

The Competition Directorate shall ensure the completion of the request for approval
of the economic concentration operation, and in the event that the file is complete,
the filing enterprise shall receive notification thereof. But if the file is incomplete,
the concerned enterprise is informed in writing of the necessity of completing its
file. When that is done, it shall receive a notification thereof. The period granted to
the Ministry to decide on the request shall begin from the date of delivering the
notification of the completion of the file.

In the event that the request does not fall within the ambit of Article 9 of the
Competition Law, the file shall be archived, and the Ministry may inform the filing
party in writing thereof.

The enterprises may conduct preliminary consultations with the Directorate
regarding the manner of submission of the request, or regarding the extent of the
necessity of the economic concentration operations that it intends to carry out to
obtain prior approval, provided that such consultations shall not suspend the period
granted these enterprises, which is 30 days from the date of promulgating the
agreement or draft agreement on the concentration operation.

The request for approval shall be submitted in the manner appearing in the attached
form.
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Form requesting approval of

an economic concentration operation
pursuant to the provisions of Article 10 Paragraph A
of the Competition Law No. 49 of 2002

1. The nature of the economic concentration operation

Nature of the operation

Economic sectors concerned in the operation

2. Enterprises concerned in the operation

Petitioning Enterprise

Name

Nature of Activity

Address

Telephone No.

Facsimile No.

Registration No.

Legal Representative

Status

Person Following Up Request

Status
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Other Enterprises Concerned
with Request

Enterprise 1

Nature of Activity

Address

Telephone No.

Facsimile No.

Registration No.

Legal Representative

Status

Other Enterprises Concerned
with Request

Enterprise 2

Nature of Activity

Address

Telephone No.

Facsimile No.

Registration No.

Legal Representative

Status
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Other Enterprises Concerned
with Request

Enterprise 3

Nature of Activity

Address

Telephone No.

Facsimile No.

Registration No.

Legal Representative

Status

Other Enterprises Concerned
with Request

Enterprise 4

Nature of Activity

Address

Telephone No.

Facsimile No.

Registration No.

Legal Representative

Status
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For purposes of accepting and adopting this concentration request

the Ministry must be provided with the following information, to be considered part and

parcel of the form

Markets concerned with the concentration operation

Specify and identify the market or markets concerned

The request must include a specification and an identification of the market or
markets concerned with the operation, in accordance with the definition adopted in
the Law, including the available clarification opinions, and a statement of the
considerations relied upon to specify the definition provided.

Information regarding the market or markets concerned

A.

Estimation of the market size in terms of sales quantities and sales volumes,
and in the event this is not possible, submission of any other data (stating the
references used in the calculation)

The share of the enterprises concerned with the concentration operation and
the groups they belong to in that market or those markets.

The major competitors and their market share.

A list of the major customers and their share of sales in each of the
enterprises concerned with the concentration operation.

A list of the major suppliers and their share of the purchasing of each of the
enterprises concerned with the concentration operation.

Cooperation agreements that the enterprises entered into or which are in
effect in the concerned markets (distribution, supply, scientific cooperation,
joint production ...agreements).

Factors affecting entry to the market.

The nature of distribution channels.

Factors affecting price creation in the concerned markets and recent recorded
developments.

The volume of available production capacity and the rate of use thereof.
Volume and structure of demand (nature of customers/volume of general
purchases/importance of trademarks...)

Markets affected by the concentration operation

Identifying the market or markets affected by the concentration operation.
For the purpose hereof a concerned market affected by an economic
concentration operation is defined as:

- Any market in which two or more of the concerned enterprises are active
provided that their combined market share exceeds 40%.

- Any market in which an enterprise concerned with the concentration
operation, and another of the concerned enterprises is active in a market
that is a supplier or customer or affiliate of the market in which the first
is active, provided that the combined market share of the concerned
enterprises exceeds 40% irrespective of the existence of a customer or
supplier relationship between the two enterprises.

- A market can also be considered affected if the concentration operation
leads a competitor to leave the market.
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2. Any other information especially

Any information that will facilitate the review or support of the request.

The expected date of the start of the operation.

Sources of the information presented.

Additional information not available at the time of filing that may be filed
later to support the request.

Information of a proprietary nature that the requesting parties wish to keep
confidential at the time of publication of a summary of the concentration
operation.

Endeavor to define the parties with interest regarding the request for
exemption.

3. Documents to be submitted
Pursuant to Article 10 Paragraph A, the request for approval of an economic concentration
operation must include the following:

The articles and memoranda of association of the concerned enterprises.

The draft contract or agreement of the concentration.

A list of the products/services that the enterprises concerned in the
concentration operation deal in and their shares thereof.

A report on the economic consequences of the operation especially its
positive impact on the market.

Financial statements for the two most recent years for each of the enterprises
concerned with the concentration operation and the branches thereof.

A list of the shareholders and partners in each of the concerned enterprises
and the share of each therein.

A list of the names of the members of the boards or the managers thereof.

The filing enterprise(s) must attach to the request

Copies of the documents supporting the information in the application.
A legal authorization for the representative of the enterprise.

The filing enterprise(s) may attach to the request

Any item of information deemed necessary to facilitate the review the
request.

Any undertaking or proposal that may limit the negative impact of the
operation on the level of competition in the market.
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Declaration of accuracy of information provided

I/We the undersigned applicant(s), without any legal or factual reservations, do hereby
declare that the information presented in the request and its appendices constituting part and
parcel thereof, is objective and accurate, and the estimates submitted in the request are as
close as possible to reality and truth.

I/We the undersigned applicant(s) also hereby declare that I/we have seen and understand the
provisions of Article 11/D and Article 21 of the Provisional Competition Law No. 49 of
2002.

Date

Signature of filing party (ies)
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Appendix 7: Instructions setting market share to define agreements of minor impact

Instructions setting the maximum market share to define agreements of minor impact
No. 1 of 2004 pursuant to Article 5 Paragraph B of the
Provisional Competition Law No. 49 of 2002

Pursuant to the provisions of Article 5 Paragraph B of the Competition Law No. 49 of 2002, I
have decided to issue the following instructions, by which the maximum market share is set
for the purpose of defining agreements of minor impact, to be effective as of the date hereof.

Article 1: Definitions

The following terms and phrases, wherever they appear in these instructions, shall have the
meanings assigned herein unless the context requires otherwise:

The Law: The Competition Law in force and its amendments.

The Ministry: The Ministry of Industry and Trade.

The Minister: The Minister of Industry and Trade.

The Directorate: The Competition Directorate.

The Director: The Director of the Competition Directorate.

Article 2:
For considering agreements as having minor impact, the maximum market share shall be set
as follows:

A. 3% of the total market operations with regard to agreements entered into by
enterprises competing among themselves.

B. 7% of the total market operations with regard to agreements entered into by
enterprises not competing among themselves.

C. As long as the increase in the total market share during the last two consecutive

fiscal years of enterprises party to those agreements referred to in Article 5/B of
the Law does not exceed the rate of 1% above the rates specified in Paragraphs A
and B above, these agreements shall remain considered as agreements of minor

impact.
Article 3:
For the purpose of the application of these Instructions:
A. The market share is calculated based on the sales of the concerned enterprises, by

referring to the most recent fiscal year, and if this is not possible, then on the basis
of any available reliable data.

B. For the definition of the market, the definition appearing in Article 2 of the Law,
as well as in any instructions or clarification opinions issued in that regard shall be
adopted.

Article 4:

In the event that the agreements include enterprises competing with each other and others not
competing with each other, the applicable rate shall be the rate set for competing enterprises,
i.e. 3%.

Article 5:
In the event that the aggregate of a group of agreements of minor impact has a negative
impact on the general balance of the market and the level of competition therein, the Minister
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may decrease the rate set for a particular sector under Article 2 hereof or set specific rates for
a particular sector or market.

Article 6:

The Directorate is charged with the execution of the provisions hereof.

The Director may delegate any of his authorities provided such delegation is specific and in
writing.

Article 7:
These Instructions shall take effect from their date of publication in the Official Gazette and
in two local daily newspapers.

Deputy Prime Minister
Minister of Industry and Trade
Dr. Mohammad Halaiqa
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Appendix 8: Decision issued in the First Steel Marketing Co. case

Hashemite Kingdom of Jordan
Ministry of Industry and Trade
Amman

Ref. No. 1/2/38/03194
Date: 23 February 2003

Messrs. First Steel Marketing Co.
P.O. Box 850647
Amman (11185) Jordan

Subject: Your request to apply the provisions of Articles 7/B and 27 of the Provisional
Competition Law No. 49 of 2002.

In reference to your letter Ref. No. AO/2002/440 dated 17 February 2002 that contain your
request referred to above.

I wish to inform you of the rejection of your request for an exemption because it is not in
accordance with the provisions of Article 7/B of the Provisional Competition Law No. 49 of
2002, due to the lack of mention of any compelling reasons to grant the exemption, and due
to the absence of any economic documents and studies stipulated that justify the exemption.

As to the matter of your request for an extension for 90 days, we decline this request because
your extension request remains pending your compliance with the requirement of filing a
complete request for exemption in accordance with Article 7 of the Law.

Therefore, we wish to remind you of the need to comply with the provisions of Article 27 of
the Competition Law and adjust your status in accordance thereto, especially Articles 5 and 6
thereof, to guarantee the compliance of the steel industry sector in Jordan with the provisions
of this Law.

With respect,

Dr. Salahuddin Al-Basheer
Minister of Industry and Trade

[ss]

CC. Competition Directorate
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Appendix 9: Public study related to the auto parts case

Hashemite Kingdom of Jordan
Ministry of Industry and Trade
Competition Directorate

Public study related to the auto parts case
filed by Nicola Abu Khader & Sons Co.
against Naji Hamshari & Sons Co.
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First — The facts

Nicola Abu Khader & Sons Co. W.L.L., hereafter referred to as the Petitioner, filed a
complaint with the Competition Directorate at the Ministry of Industry and Trade via its letter
addressed to us on 17 March 2003, stating its request to cease the practices of Naji Hamshari
& Sons Co. W.L.L., hereafter referred to as the Respondent, pursuant to the provisions of
Article 8/B of the Provisional Competition Law No. 49 of 2002, on the following grounds:

1. Petitioner is the sole agent in Jordan of NGK, a Japanese company that manufactures
various automobile accessories, namely spark plugs.
2. Petitioner stated that Respondent has, for some time, been marketing and promoting

the said product at prices below cost, prices at which the original and sole agent in
Jordan (Petitioner) is unable to sell these products.

3. NGK is unaware of the practices of Respondent.
4. Respondent’s practices cause damages and lost profits.
5. The practices, if established, are in violation of the provisions of Article 8/B of the

Law because they constitute “the resale of a product as is at a price below its actual

purchase price plus the taxes and charges and transport costs applicable thereto, if

any.”

6. On 2 April 2003, Petitioner delivered to the Ministry the following:

A. A table showing the total purchase cost of the auto parts subject of the
complaint to the Petitioner, in addition to invoices related to clutch trays.

B. Invoices showing the sales prices and quantities of the Respondent for the
spark plugs and the clutch trays.

C. Import invoices issued by NGK to Petitioner showing the import price and

quantities of spark plugs and clutch trays imported on different dates.

Second — The Legal Study

In reviewing the subject matter of the complaint filed by Petitioner, and in referring to its file
and the file of Respondent at the Control of Companies Department, and in reviewing the
Register of Commercial Agents and Middlemen and the Industrial Property Directorate and
the provisions of the Provisional Competition Law No. 49 of 2002, we find as follows:

1. Petitioner is registered in the Register of Companies with Limited Liability under
No. 1154 dated 13 April 1983 and Respondent is registered in the Register of
Companies with Limited Liability under No. 2785 dated 29 April 1992.

2. Petitioner is registered in the Register of Commercial Agents and Middlemen
under No. 31 and owns the commercial agency (NGK SPARK PLUG CO. LTD.)
from its headquarters in Japan under the trade name NGK dated 6 October 1983.

3. The owner of the spark plug trademark NGK Spark Plug Co. Ltd. is a Japanese
company, and this trademark was registered on 31 January 1996 and is valid until
31 January 2013.

4. By referring to the provisions of the Commercial Agents and Middlemen Law No.
28 of 2001, we find that the commercial agency granted to the commercial agent
(Nicola Abu Khader Co. W.L.L.) does not entitle the agent to prohibit any other
trader or importer from importing the same product bearing the same trademark
from a source other than the mother company and marketing it in Jordan, since
there is no legal protection of the agent’s right in the said law. The law does not
stipulate nor does it prohibit the importation of products from other countries. This
is considered an arm’s length commercial transaction based upon a commercial
contract between a trader inside Jordan and an agent or distributor outside Jordan.
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Article 8/B/1 of the Provisional Competition Law No. 49 of 2002 states that:

“The resale of a product as is at a price below its actual purchase price plus the

taxes and charges and transport costs applicable thereto, if any, is prohibited if the

purpose of such a sale is to contravene competition.”

An analysis of this provision shows that the following factors must be present in

the complaint, in order for it to be dispositive against Respondent:

A. The sale of the product as is (without change or addition to the product).

B. The sale of the product at a price below its actual purchase price plus the taxes
and charges and transport costs applicable thereto, if any, the aggregate of
which will be collectively referred to as the Estimated Cost.

C. That the purpose of the sale at a price below the Estimated Cost is aimed at
contravening competition (i.e. that there is an intent to contravene
competition) in order to cause damage to the state of competition in the
market.

On that basis, this Article cannot be enforced except after conducting an investigation that
Respondent resells the product (spark plugs and clutch trays) as is at a price below the
Estimated Cost as appearing in the Article, and ascertaining that the aim of this practice, if
established, is to contravene or prevent competition.

6.

If the complaint and the sale below Estimated Cost in the aim of contravening
competition are proven, the file will be referred to the courts for the application of
Article 22 of the Competition Law thereto, which Article 22 states as follows: “A
violator of the provisions of Article 8 of this Law shall be punishable by a fine of
not less than two hundred (200) Dinars and not exceeding twenty thousand
(20000) Dinars.”

Consequently the file was referred for the carrying out of an in-depth economic study to
ascertain the extent of Respondent’s violation of Article 8/B/1 of the Competition Law.
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Third — The Economic Study

Methodology of the study
For the purpose of ascertaining Respondent’s violation of the provisions of the Competition
Law the following was conducted:

- Verifying the information submitted with the complaint.

- Studying the market.

- Verifying the sale below Estimated Cost.

- Verifying the aim of contravening competition if it is shown that Respondent

sold at below Estimated Cost.

1. Verifying the information submitted with the complaint

The information submitted with the complaint by Nicola Abu Khader & Sons Co. were
verified by comparing the information submitted with the complaint with the import invoices
and the recalculation thereof.

2. Studying the market
- Defining the market (in terms of product and geography)
A. The spark plug market
This product is used to create a spark in the engine, which aids in starting the
process of burning fuel and keeping the engine running. The number of spark
plugs in an automobile depends on its engine size (number of cylinders), whereby
each one cylinder uses one spark plug. Spark plugs are not used in diesel engines.

- The market for spark plugs in terms of product

The technical study of the spark plug market has shown that each spark plug produced by
NGK is numbered, in order to differentiate the types of spark plugs produced. Each number
has an analogue in other trademarks (Bosch, Champion...). Each of these numbers is used in
specific automobile models, and the use of a number other than the specified number may
lead to engine performance problems.

Whereas the field study of the Jordanian market has shown that mechanics observe the
specified spark plug number in the NGK spark plug or its analogue from other trademarks
only if the automobile bears a sticker specifying the appropriate spark plug type number, the
majority of mechanics do not adhere to spark plug type numbers and the extent of their
appropriateness to the automobile, but rather they specify the appropriate type of spark plug
on the following basis:
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l. Long type:

This type is the most in demand in the market at the rate of about 90% of the total sales in the
market for spark plugs. This type is appropriate for Toyotas and injection engines.

This type is divided into two models: wide thread and narrow thread, with this type of spark
plugs bearing type nos.:

-BP6ES: One of the types included in the complaint.

-BP6EY: One of the types included in the complaint.

-BPSEY

-BP5SES

-BKR6E: One of the types included in the complaint.

-BKROEY: Also one of the types included in the complaint.

2. Short type:
This type sells at the rate of about 10% of the total sales of spark plugs and is appropriate for
older automobiles. It is also divided into two models: narrow thread and wide thread.

3. There are some spark plugs that contain three burning sparks, and these are
appropriate for high-speed automobiles and sell at a low and marginal rate in the spark plug
market.

Due to the 90% similarity in the spark plug market (long type), the market for spark plugs of
all types was adopted in this study due to the marginality of the other types.

- The market for spark plugs in terms of geography

All of Jordan was included as the market for spark plugs because the majority of those
dealing with the importers of these auto parts are traders (wholesale and retail) spread out all
across the Kingdom, who are willing to purchase this product from anywhere in the Kingdom
if the price differential justifies the cost of transport, as opposed to the final consumer who is
unwilling to travel to purchase a small quantity of these products due to the high transport
price relative to the minute price differential resulting from the small quantity.

On that basis the spark plug market subject hereof was defined as the market for spark plugs
of all types (long/short) all over the Hashemite Kingdom of Jordan. As to the dealers in the
market, these include the importers (supply) on the one hand, and include wholesale auto
parts traders and retail traders (demand) on the other hand.
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B. The clutch trays market

The clutch tray is a round disc with a rough surface and is an inseparable part of the
transmission whose job is to connect and disconnect the movement of the engine to
and from the wheels so that the engine remains running even the automobile is
stopped or when shifting speeds in a manual transmission automobile.

As to the market in terms of product, the field study of the Jordanian market has shown that
mechanics do not observe a specific number when installing a clutch tray, but rather they rely
upon the following bases:

1. The conformity of the top gear to the clutch tray.

2. The conformity of the gear tooth to the clutch tray.

3. The height of the clutch tray.
Various clutch trays conform to various automobiles, so that there is no particular basis to
specify the extent of the conformity of a clutch tray of a certain type number with a specific
type of automobile except the aforesaid bases.

As to the market in terms of geography, all of Jordan was adopted as the market because the
majority of those dealing with importers of these auto parts are traders (wholesale and retail)
distributed all across the Kingdom, who are willing to purchase this product from anywhere
in the Kingdom if the price differential justifies the cost of transport, as opposed to the final
consumer who is unwilling to travel to purchase a small quantity of these products due to the
high transport price relative to the minute price differential resulting from the small quantity.

On that basis the clutch tray market subject hereof was defined as the market for clutch trays
of all types all over the Hashemite Kingdom of Jordan. As to the dealers in the market, these
include the importers (supply) on the one hand, and include wholesale auto parts traders and
retail traders (demand) on the other hand.
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Market Size

1. The auto parts market
A study of the size of the new and used auto parts and accessories market in the Kingdom in

2000-2001 was conducted, and the results were as follows:
A.

B.

on

The enterprises specialized in the sale of auto parts and accessories for
automobiles reached 2177 enterprises in the year 2000.
The volume of sales of these companies and enterprises was JD154 million and
JD158 million? for the years 2000 and 2001 respectively.
The market share of Respondent for both years was 3% and 4% respectively.
The market share of Petitioner was 7% and 8% of the total market for the two
years respectively.
Share of Naji Hamshari Co. and Nicola Abu Khader Co. in the auto parts market
JD million
160
140
120
100
80
60
40
20

0

3%

2000 2001

‘ [ Hamshari share B Apy Khader share B Rest of markét

! Source: www.dos.gov.jo. Data for 2001 not available
% Source: www.dos.gov.jo.
* Source: www.dos.gov.jo, and company financial statements. Competition Directorate analysis
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An estimate study was conducted to ascertain the market size for spark plugs in Jordan on the

following bases:

A. Estimating the number of automobiles in Jordan with gasoline engines, divided by

number of cylinders. The results were as follows”:

No. of Cylinders

No. of Automobiles

No. of Spark Plugs Used

1 1,145 1,145

2 513 1,026

3 2,012 6,036

4 374,494 1,497,976

5 252 1,260

6 12,151 72,906

7 85 595

8 3,630 29,040

9 22 198

10 9 90

12 27 324

14 3 42
Total 394,343 1,610,638

B. The distance crossed by automobiles per year was estimated at 20 to 25 thousand

kilometers on average.

C. The average age of a spark plug in Jordan was set at 10 to 25 thousand kilometers on

average.

D. On the basis of the above estimates, the average number of times that automobile

owners change spark plugs ranges from 1 to 2.5 times.

Therefore, the size of the market for spark plugs in Jordan for the year 2003 is 1.6 to 4
million spark plugs. To arrive at the market share of each of Petitioner and Respondent
companies, the share of each company of the market for auto parts as a whole for 2001 was
used as a bases. Consequently the spark plug sales volume of Respondent is 64,000 to
160,000 spark plugs, while the sales volume of Petitioner is 112,000 to 280,000 spark plugs.

* Source: Motor Vehicle Licensing Department
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3. Verifying the sale below Estimated Cost
The Estimated Cost for the products subject of the complaint was calculated as follows:

1.

2.

3.

Specifying the purchase price in Japanese Yen or US Dollars based on the import
invoices.

Changing this price into Jordanian Dinars using the exchange rate set on the same day
on which the import was made.

Transport costs are 3% of import price (the same value as transport cost of Petitioner
was adopted due to the closeness of the sources and the identical nature of the
products).

Customs fees are 30.2% of the total import and transport costs (30% customs fees as
published in the Official Gazette/Customs Fees (Special Issue) issued by the Customs
Department, and 0.2% stamp and clearing fees).

The Directorate obtained the data and the calculation of the Estimated Cost and sales prices in

the following manner:

The methodology of obtaining the data:

1. The Competition Directorate visited Naji Hamshari Co. in its capacity as an officer of the
court on 31 August 2003, pursuant to the provisions of Article 19/A of the Competition
Law, to gather information assisting in the calculation of the Estimated Cost to the
company, for comparison with the price of sale. This was as follows:

A.

B.

mo  a

The import invoices available at the company (the last two invoices) for all types of
spark plugs and clutch trays.

A random sample of sales invoices for the products subject of the complaint during
2003.

Some invoices available through the computerized accounting system without
obtaining the actual invoices.

Sales prices for traders and the public through the daily sales screen.

The storage mechanism at the company and the method of sale whether directly to the
customers or to traders.

2. Calculation of the Estimated Cost
Table 1 shows the Estimated Cost to Naji Hamshari Co. based on import invoices obtained
from the company during its visit in its capacity as an officer of the court:
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Table 1°

Naji Hamshari & Sons Company

Type of Product | Date of Import Import Price Import Price Import Price
JD/Unit +Cost of +3% of Import
Transport Price as Cost of
3% of Import | Transport+30.2%
Price (customs) of the
Total of Import
Price and Cost of
Transport
SPARKPLUGS
BP6ES-4 24/04/2001 --- --- -
BKR6E 24/04/2001 — --- ---
19/02/2003 - --- ---
BKR6E-11 19/02/2003 --- --- ---
BP6EY 19/02/2003 --- --- -
CLUTCHTRAYS
DT-094L 09/10/2001 - - —
CT-045 09/10/1998 --- - -
09/10/2001 --- --- ---
DT-036 19/02/2003 --- --- -
DT-072 09/10/1998 -—- -—- -—-
31/05/2001

> Source: Import invoices of Naji Hamshari & Sons Co., Competition Directorate analysis. The above amounts
were calculated in accordance with the mechanism explained in paragraph 3 (Verifying the sale below Estimated

Cost).
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Several sales invoices were obtained in various methods and they were as follows:
A. Nicola Abu Khader Co. supplied the Competition Directorate with four sales invoices.
Table 2 shows the results of the comparison between Estimated Costs and sales prices

of these invoices.

Table 2°
Product Type | Date of Invoice | Unit Sales Price | Sales Quantity | Profit Margin
(JD/Unit) (Units) (Loss)"
SPARKPLUGS
BP6ES-4 03/02/2003 --- 120 (<-10%)
BKR6E 08/09/2002 --- 100 (<-10%)
03/02/2003 --- 120 (<-10%)
CLUTCHTRAYS
Product Type | Date of Invoice | Unit Sales Price | Sales Quantity | Profit Margin
(JD/Unit) (Units) (Loss)
DT-094L 16/03/2003 --- 3 (>10%)
DT-036 12/05/2002 --- 2 (From 0-10%)
14/05/2002 --- 1 (>-10%)
CT-045 12/05/2002 --- 1 (>-10%)
DT-072 12/05/2002 --- 2

% Source: Import invoices of Naji Hamshari & Sons Co., Competition Directorate analysis
Profit or loss margin was calculated on the basis of the most recent import invoice available prior to the sale

date.
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B. The invoices obtained when conducting activities as officer of the court. Table 3
shows the date of the invoice, the quantity of sales, the unit price of the product
subject of the complaint as well as the profit (loss) margin resulting from the sale.

Table 3’
Product Type | Date of Invoice | Unit Sales Price | Sales Quantity | Profit Margin
(JD/Unit) (Units) (Loss)"
SPARKPLUGS
BP6ES-4 05/05/2003 --- 20 >10%
31/08/2003 --- 4 >10%
BKR6E 02/02/2003 --- 20 >10%
08/03/2003 --- 120 From 0-10%
31/08/2003 --- N/A >10%
(Computer
Screen)
BKRG6E-11 01/05/2003 --- 20 >10%
31/08/2003 --- N/A >10%
(Computer
Screen)
BP6EY 02/02/2003 --- 8 >10%
31/08/2003 --- N/A >10%
(Computer
Screen)
CLUTCHTRAYS
Product Type | Date of Invoice | Unit Sales Price | Sales Quantity | Profit Margin
(JD/Unit) (Units) (Loss)
DT-094L 02/02/2003 --- 115 >10%
04/02/2003 --- 2 >10%
04/06/2003 --- 2 >10%
10/05/2003 --- 2 >10%
DT-036 08/02/2003 --- 2 >10%
22/04/2003 --- 2 >10%
DT-072 10/05/2003 --- 2 From 0-10%
04/06/2003 --- 2 From 0-10%

7 Source: Sales invoices of Naji Hamshari Co., Competition Directorate analysis.
Profit or loss margin was calculated on the basis of the most recent import invoice available prior to the sale

date.
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Respondent submitted some invoices related to the sale prices of some of the products

subject of the complaint. Table 4 shows the results of the comparison between the
Estimated Costs and the prices for these invoices.

Table 4°
Product Type | Date of Invoice | Unit Sales Price | Sales Quantity | Profit Margin
(JD/Unit) (Units) (Loss)"
SPARK PLUGS

BP6ES-4 06/02/2003 --- 4 >10%
06/02/2003 --- 4 >10%

06/02/2003 --- 4 >10%

08/02/2003 -—- 4 >10%

09/02/2003 --- 1 >10%

15/02/2003 --- 20 >10%

BKR6E 01/09/2002 --- 4 >10%
03/09/2002 --- 4 >10%

04/09/2002 -—- 4 >10%

05/09/2002 --- 4 >10%

05/09/2002 --- 6 >10%

07/09/2002 --- 4 >10%

08/09/2002 --- 100 >10%

10/09/2002 --- 4 >10%

11/09/2002 --- 4 >10%

12/09/2002 -—- 4 >10%

14/09/2002 --- 4 >10%

15/09/2002 -—- 4 >10%

16/09/2002 --- 4 >10%

17/09/2002 --- 4 >10%

21/09/2002 --- 4 >10%

22/09/2002 --- 4 >10%

¥ Source: Import and sale invoices of Naji Hamshari Co., Competition Directorate analysis.

* Profit or loss margin was calculated on the basis of the most recent import invoice available prior to the sale

date.
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22/09/2002 --- 4 >10%
25/09/2002 --- 4 >10%
26/09/2002 --- 40 11%
28/09/2002 --- 4 >10%
28/09/2003 4 >10%
CLUTCHTRAYS
Product Type | Date of Invoice | Unit Sales Price | Sales Quantity | Profit Margin
(JD/Unit) (Units) (Loss)
DT-094L 05/05/2003 --- 5 >10%
DT-036 01/05/2002 --- 2 >10%
05/05/2002 --- 5 >10%
14/05/2002 -—- 1 >10%
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The Directorate compared the Estimated Cost with the sales prices of Naji Hamshari
Co. and found the following:

The sales invoices obtained when carrying out the duties of officer of the court show
that this company did not sell at a price below the Estimated Cost except in one
transaction out of 17 sales transactions (for both spark plugs and clutch trays) where
the loss margin reached 2%, which is a very low rate, noting that the invoices obtained
bear the same date as those sales invoices on the basis of which the complaint was
filed.

The invoices provided by Respondent company show that Respondent company did
not sell at a price below the Estimated Cost in all 31 sales transactions, noting that
these invoices bear the same month dates (some bear the same day date) as those
invoices on the basis of which the complaint was filed.

But the 8 sales transactions according to the invoices provided by Petitioner company
show that Respondent company sold at a price below Estimated Cost by a loss margin
ranging from 10% to 20% (noting that the profit margin in all other transactions
ranges between 5% and 120%, a very large margin) for each of the spark plugs and the
clutch trays. But it is also noted with regard to these invoices that they are few in
comparison with 49 invoices (the total number of invoices available with the
Competition Directorate), which shows that the cases in which sales were conducted
at a price below the Estimated Cost to Naji Hamshari Co. are exceptional cases and
not its general policy.

The aim to contravene competition

The results of the comparison of the estimated import costs to Naji Hamshari Co. with
the company's sale prices show a low number of cases in which the company sells
spark plugs and clutch trays at a loss. (9 out 71 sales transactions studied, i.e. a rate of
13%). In spite of this fact, the aim of Naji Hamshari Co. was investigated in selling at
a price below its Estimated Cost, to ascertain the extent of the presence of intent to
contravene or prevent competition. The study reached the following results:

The cases of sale at a loss are few and do not indicate a general policy of the
company. No continuity is indicated. There will be no impact on the share of
Respondent in the market for spark plugs and clutch trays.

The cases of sale at a price less than Estimated Cost can be explained as follows:

Discounts that Respondent grants to traders (wholesale and retail) depend
on the reputation of the trader, in addition to price or quantity discount.

The manner in which inventory is managed at Respondent is based on
conducting offers on merchandise whose storage nears months, to guarantee the
exhaustion of this merchandise and to lower storage costs and protect the continuity of
supply from the source.

Some invoices show that Respondent sold at a price below its Estimated
Cost on an earlier date during the same month in which it imported the product, which
indicates a wish to empty its warehouses and provide space for the imported
merchandise.

The decrease of the actual purchase price of the products by using
Respondent's reserves in Yen and other currencies previously purchased at more
beneficial exchange rates, resulting in wiping out loss margins.
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3. The estimated sales quantities of spark plugs that Respondent sold at a price below
Estimated Cost do not exceed 2.2%’ (by our estimate as a maximum) of the total spark
plug market of Jordan.

4. The total losses from the sales transactions at less than Estimated Cost do not
exceed 1% of the total profit from the sales transactions reviewed.
5. Respondent's ability to obtain preferential prices from sources other than the

mother company NGK has led to an increase in its ability to sell at prices below those
of its competitors.
Therefore there is no evidence that Respondent intended to contravene competition.

Fourth — Results of the study

1. No proof of a violation by Naji Hamshari & Sons Co. of the provisions of Article
8/B/1 of the competition law by selling at a price below the actual purchase price plus
customs charges and transport costs.

2. No proof of the presence of intent by Naji Hamshari & Sons Co. to contravene or
prevent competition.

? This rate was calculated by the following steps:
1. __ 1isthe proportion of sales below Estimated Cost relative to total available sales transactions.
2. Assumption that the maximum sales of spark plugs of Petitioner is JD160,000.
3. Assumption that the market volume for spark plugs is at maximum JD4.
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5 — Recommendations

To archive the complaint file submitted by Nicola Abu Khader & Sons Co.
(Petitioner) for lack of proof of selling at a price below the actual purchase price plus
customs charges and transport costs (Estimated Cost) with intent to contravene or
prevent competition.

To address Nicola Abu Khader & Sons Co. (Petitioner) to notify them of the
results of the study, and to provide them with a public copy of the study.

To address Naji Hamshari & Sons Co. (Respondent) to notify them of the results
of the study, and to provide them with a confidential copy of the study.

To maintain the monitoring of the auto parts sector to ensure freedom to compete.
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Appendix 10: Decision issued in relation to the auto parts case — Letter to the
complainant

Hashemite Kingdom of Jordan
Ministry of Industry and Trade
Amman

Ref. No. 1/2/38/1410
Date: 25 January 2004

Messrs. Nicola Abu Khader & Sons Co. W.L.L.

Subject: Complaint filed against Naji Hamshari & Sons Co. W.L.L.

In reference to your letter our Ref. No. 7555 requesting the ceasing of the practices of
Naji Hamshari & Sons Co. W.L.L. pursuant to Article 8/B of the Provisional
Competition Law No. 49 of 2002, which prohibits an enterprise from selling a product
as is at a price below its actual purchase price for the purpose of contravening
competition,

We wish to inform you that the Competition Directorate has reviewed the complaint
and it was established that Naji Hamshari & Sons Co. W.L.L. did not violate the
provisions of the Competition Law.

Therefore, we decide to archive the file for lack of grounds to continue the review.
With respect,

Deputy Prime Minister
Minister of Industry and Trade
Dr. Mohammad Halaiqa

[ss]

Encl.: (Public copy of the Competition Directorate study of the complaint)
CC.: Competition Directorate
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Appendix 11: Public study of the aluminum case of sale below cost

Non-confidential

Ministry of Industry and Trade
Competition Directorate

The non-confidential copy of the legal and economic study regarding
the complaint of the International Metal Extrusion Co. (YOMEX) against
Modern Aluminum Manufacturing Co. (MODAL) the subject of which is MODAL’s
selling at a price below cost with the aim of contravening competition

Non-confidential

Why the non-confidential copy

Article 13 of the Competition Law No. 49 of 2002
“A. An officer of the Directorate delegated in writing by the Minister shall be
considered, when carrying out his duties, an officer of the court within the limit of
his jurisdiction.”

“B. Officers of the Directorate and any person looking into its activities shall be
required to maintain professional secrecy.”

Therefore, and in order to protect the confidentiality of the information and the
sensitivity of some sources, all items that fall within the ambit of confidentiality have
been replaced by (X) wherever they appear in the study.
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Non-confidential

Contents

Summary of the case

. Legal study

3. Economic study

Methodology of the study

Relative market, extent Respondent enjoys a dominant position therein
Estimating the production cost of Respondent

Verifying whether sale below cost was aimed at contravening competition
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Non-confidential

Contents

Summary of the case

. Legal study
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A. Methodology of the study

B. Relative market, extent Respondent enjoys a dominant position therein

C. Estimating the production cost of Respondent

D. Verifying whether sale below cost was aimed at contravening competition
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Non-confidential
Summary of the case

The International Metal Extrusion Co. (YOMEX) W.L.L., hereafter referred to as
Petitioner, via its letter addressed to us dated 28 April 2003, filed a complaint against
the Modern Aluminum Manufacturing Co. (MODAL) W.L.L., hereafter referred to as
Respondent, regarding “selling its products at prices below cost”, which constitutes a
contravening of competition as intended by the legislator in the Provisional
Competition Law No. 49 of 2002, and causes losses to the companies and violates
Article 6 of the said Law.”

The letter also included that Respondent sells through another company, Nassim
Trading Co.

Petitioner appended to its letter a copy of an invoice issued by Nassim Trading Co.
dated 17 April 2003, showing that the price per ton of ordinary white profiles is
JD1748, which is a price below cost, as alleged by Petitioner.

Non-confidential

Contents

1. Summary of the case
2. Legal study
3. Economic study

A. Methodology of the study

B. Relative market, extent Respondent enjoys a dominant position therein

C. Estimating the production cost of Respondent

D. Verifying whether sale below cost was aimed at contravening competition
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Non-confidential
Legal study

The Competition Directorate studied the complaint from the legal aspect and
established that it is subject to the provisions of Article 6/B of the Competition Law,
which states as follows:
“An Enterprise with a Dominant Position in the local market or a significant part thereof is
prohibited from abusing this Dominant Position in order to prevent, contravene or weaken
competition including the following:
B. An activity or action which leads to setting barriers of entry of other Enterprises to
the market, or their elimination therefrom, or their exposure to gross losses
including loss selling.”

Therefore the file was referred for the purpose of conducting an economic study to

establish the following matters:

1. Define the relative market and the extent of Respondent’s enjoyment of a
dominant position therein.

2. The extent to which Respondent sold at a loss (below cost).

3. The presence of the aim to contravene competition.

Non-confidential

Contents

1. Summary of the case
Legal study
3. Economic study
Methodology of the study
Relative market, extent Respondent enjoys a dominant position therein
Estimating the production cost of Respondent
Verifying whether sale below cost was aimed at contravening competition
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Non - Confidential

Methodology of the economic study

[ What is the market concerned in the study?}

A4

[ Does Respondent enjoy a dominant position in the market?}

)

[ Does Respondent sell at below cost?

——{)
Yes

Does Respondent aim to limit competition
by selling below cost?

Close file

Close file

|
Yes

[ Refer complaint to courts}

2
(]
A

Close file

Non-confidential
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Non-confidential

Possible definitions for the aluminum profiles market

Aluminum profiles market

Product ‘

Ordinary profiles

‘ Geographical aspect

Int’l market J Special profiles

(Aluminum profiles)

[ Other colors } [ White } [ Other colors J [ White

Jordanian market

Governorates

Competition Law — Definitions — Article 2

“The product or service or all products or services, which are,

in view of their price, characteristics and uses, interchangeable

and mutually replaceable to meet a particular need of the consumer
in a particular geographical location wherein exist compatible
competition conditions.”

Non-confidential

The product aspect of the market includes all

profiles (ordinary and special) in all colors

Product
(Aluminum profiles)

The definition of the market in terms of product is
based on substitution and exchange.

The relative market in the study is the market for
[ Other colors ] [ White ] [ Other colors } { White ] aluminum profiles of all types and
colors, based on the following factors:
1.The possibility of substitution among the types of
general and special profiles
of all colors.
2.The large similarity in the uses of general and
special types of profiles.
3.The minute price differential between general and
special profiles, not exceeding 9%.
4.Sales of profiles (general white) constitute 75%-
80% of total local sales.

25%

Other profileg

Source: Competition Directorate studies, meetings
with local factories.

Ordinary profiles

75%
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Non-confidential

The market from the geographical aspect is regional, taking into consideration
that the main indicator is the Jordanian market in all its governorates

GeoQ raphlcal aSpeCt ‘ The size of commercial transactions in the profiles sector with the
international market is low due to the high cost of freight and the

J possibility of covering demand by regional supply. Therefore the

international aspect was removed from the definition of the
market.

The regional market was adopted as the geographical aspect of the

study due to the closeness of the regional price (Syria and the

Palestinian National Authority) to the local price, considering the

Jordanian market low freight cost due to the geographical closeness.

The main indicator of the geographical aspect is the Jordanian
market in all its governorates because market studies show that
Governorates the proportion of local sales in 2001 was 74% of the total sales of

profiles.

The regional aspect began to gain importance due to the following

Proportion of local and exported sales to total sales factors:
T00% 7 986 9S% I 9% % mgw  ggw, 1.The coming into force of commercial agreements that removed
----- ... . X . N

0% Yl e customs constraints, causing the regional price to become closer
j:;’ T to the local price (the agreement to establish a free trade zone with
e Syria signed on 8 October 2001 and coming into force on 21 May
50% 2002).
40% 6% 2.The continuing growth in the volume of sales exported
30% N compared to local sales.
20% o » o, 1% 12%
P A A
0% +

F &% % § % 8 g =

E g E H H - ; .
- - - - - - "‘ o Source: Department of Statistics 1994-2001 data (www.doc.gov.jo) Competition Directorate
Analysis
Non-confidential

The concerned market has been defined as the market for aluminum profiles of all
types and colors in Jordan and neighboring markets

Aluminum Profiles Market

{ Geographical aspect

Int'l market

.R'égional mar.I'(e_t

J

: Jordanian market
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Non-confidential

The ability of Respondent to change market share is an indicator of the dominant position
it enjoys in the local market

Respondent acquired a larger market share after it acted outside the agreement on September 2001

Market share of profile
manufacturers

Market share %
3

o] Intl :

"~ ® ® ®» & S 2 = = = a8 &g & o
L= = = = N N =} S © o o oo o o o
R RN EEE
/R < <A < <A/ <« A< </ 4 </ <

Source: (X) Competition Directorate analysis

Non-confidential

.. And its ability to affect the general level of prices is another indicator of the
dominant position in the market

Price of aluminum profiles in Jordan
JD/ton
Modern Co. ceases to comply

2,600 - with sale pri.ces and

Price rise of quantities

10%
2,400 - Price fixed for Fall in price of 14% in

11 months one year
(r-1)
2,200 -
Establishment and
registration of Jordan
Aluminum Marketing Co.

2,000 \

T T T

Dec- May- Nov- May- Nov- May- Nov- May- Nov- May-
98 99 99 00 00 01 01 02 02 03

Note: The price represents the average monthly price of the product without any transport costs or otherwise and without taxes

Source: Department of Statistics, 1998-2002 data, (www.dos.gov.jo) Competition Directorate analysis
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Non-confidential

Respondent company enjoys a dominant position in the market
“Definition of Dominant Position pursuant to Article 2 of the Competition Law

Dominant Position: The condition in which an Enterprise is able to control and affect the activity of the
market”

’ Modern Co.’s acting outside the agreement ‘

’ Impact on market share ‘ ’ Continuing decrease in prices ‘

. J
N

( Dominant Position )

Note: The geographical aspect of the study is the regional market but the main indicator of this aspect is the Jordanian
market in all its governorates

Non-confidential

Contents

Summary of the case

. Legal study

3. Economic study

Methodology of the study

Relative market, extent Respondent enjoys a dominant position therein
Estimating the production cost of Respondent

Verifying whether sale below cost was aimed at contravening competition

N —

o >
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Non-confidential

Mechanisms used in estimating production cost

Two methods were constructed to estimate profile production cost:

Estimating the cost by calculating industrial costs (industrial method)
Estimating the cost from the balance sheets of the profile manufacturing companies

Non-confidential
Estimating the cost by calculating industrial costs (industrial method)

This method was constructed based on the following assumptions:

The raw material used in the production of profiles is pellets, whose cost is
calculated on the basis of the London Metal Exchange (LME)

The following production formula was adopted: 1.x tons pellets—» 1 ton profiles
(X% scrap)*

Transport cost is $X (JDX) for each ton of pellets from Dubai to Amman (2017
km)

Cost of manufacturing inputs and other materials (chromium, aluminum
powder...) JDX/ton of pellets*

Manpower and production costs JDX/ton of pellets

Raw materials inventory turnover is on average X times per month (based on
published financial statements), hence the international price of pellets at X months
before the date hereof was adopted for the purpose of estimating current cost

The proportion of resold scrap is X%, sold at the current LME price*, and hence
this amount was deducted from the total estimated cost

*Based on the technical estimate of the Competition Directorate, and interviews conducted with local factories




75

Non-confidential

Estimating the cost from the balance sheets of the companies (Balance sheets method)

This method was constructed based on the following assumptions:

The raw material used in the production of profiles is pellets, whose cost is
calculated on the basis of the London Metal Exchange (LME)

The following production formula was adopted: 1.x tons pellets —» 1 ton profiles
(X% scrap)*

Transport cost is $X (JDX) for each ton of pellets from Dubai to Amman (2017
km)
The balance sheets of the companies for the years 1996-2002 were analyzed for

the purpose of establishing the average cost (administrative, industrial) that the
companies pay on each JD1 of raw materials.

Two types of costs were differentiated:
e Estimated industrial cost
e Total estimated cost (industrial cost + administrative cost + marketing cost)

The price of pellets to be used in estimating the cost and the calculation of the
price of resold scrap were the same as those employed in the industrial method

Non-confidential

The closeness of the estimated industrial cost in the balance sheet
method with the industrial method

JD/Ton Estimated costs
2100 -
2000 -
1900 4
1800 4

Total cost(Balance sheet method)

1700 4

1600

Estimated industrial cost(Industrial method)
1500 +

1400 +

1300 4 timated industrial cost(Balance sheet method)

1200 L

Feb-02
Feb-02
Mar-02
Apr-02
Apr-02
May-02
Jun-02
Jun-02
Jul-02
Jul-02
Aug-02
Sep-02
Sep-02
Oct-02
Nov-02
Nov-02
Dec-02
Jan-03
Jan-03
Feb-03
Mar-03
Mar-03
Apr-03
May-03
May-03
Jun-03
Jul-03
Jul-03
Aug-03
Sep-03
Sep-03

22

Source: Competition Directorate market studies, meetings with local factories, Modern Co. balance sheets 1998-2002 London Metal Exchange
Competition Directorate analysis
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Non-confidential

Contents

1. Summary of the case
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3. Economic study

A. Methodology of the study

B. Relative market, extent Respondent enjoys a dominant position therein

C. Estimating the production cost of Respondent

D. Verifying whether sale below cost was aimed at contravening competition

Non-confidential

The extent of the existence of selling below cost depends upon
the method used and the type of cost

Estimated costs compared with the sale price of an ordinary white profile of Modern
Co.

X The graph was deleted to protect the confidentiality of the information X

Source: Competition Directorate market studies, meetings with local factories, Modern Co. balance sheets 1998-2001, Modern
Co. invoices, Nassim Co. invoices, London Metal Exchange, Competition Directorate analysis
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Non-confidential

Industrial cost is the method that should be adopted in the
process of verifying sale below cost

Results show the existence of a profit margin between the sale prices of ordinary
profiles and estimated industrial cost, whether the industrial cost method or the
balance sheet method is employed.

The companies do not distribute their fixed costs equally in their pricing policy.
Whereas ordinary profiles are the subject of high competition due to the similarity in
the quality of the product among the various companies, it is not expected that the
companies adopt a pricing policy that seeks to cover total cost equally between
ordinary and special profiles due to the high elasticity of demand for ordinary profiles
over special profiles (whose quality differs depending on the company producing it).

By referring to international competition doctrine and economic theory, we find
that the cost employed in matters of sales below cost is variable cost.

Therefore the cost that should be adopted for comparison is variable cost.

Non-confidential

There is no selling below cost when comparing industrial cost with sales prices
irrespective of the method adopted

Estimated costs compared to sale price of an ordinary white profile of Modern Co.

X The graph was deleted to protect the confidentiality of the information X

Graph showing that sale prices of Respondent are higher than estimated industrial cost
in both methods

Source: Competition Directorate market studies, meetings with local factories, Modern Co. balance sheets 1998-2001, Modern
Co. invoices, Nassim Co. invoices, London Metal Exchange, Competition Directorate analysis
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Non-confidential

The sharp decrease in the price of Respondent in April 2003 was to maintain sales
levels due to the war in Iraq

There was no increase in sales in spite of the decrease in price
Sale price and sales quantity of the Modern Co.
X The graph was deleted to protect the confidentiality of the information X

Graph showing that the sales volume of Modern Co. did not rise in spite of the
decrease in prices during that period

Source: Nassim Co. sales invoices, Competition Directorate analysis

Non-confidential

The closeness of the sale price after the decrease to the regional prices
proves that Modern Co. did not sell at below cost

Price of ordinary white profile for MODAL compared to
regional price

JD/Ton
2400
2300 -
2200 -

Palestinian price
2100 | /
Syrian price

S ——— 1
1900 + !
 [—
1800 + | ,
1700 T T T T T T T T T T T T T T T T
N N N N N N N N N N N N [52] 52 e} [52) el
g 2 ¢ 2 § ¥ 2 2 9 g g 9 % o % 9 g
c = = > c 5 = > < = L >
S 3 ] a © 5 3 2 53 5] 3 $ S 3 ] a ©
5w = < = 5 < o © =z o S5 oL = < =

Source: Escuda system of the Customs Dept. 2000-2003 data (www.customs.gov.jo), Modern Co. invoices, Nassim invoices, Competition Directorate
analysis
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Non-confidential

It is also difficult to establish which Jordanian profile companies
are those lowering prices

Company sale prices of ordinary white profiles

X The graph was deleted to protect the confidentiality of the information X

Source: Sales invoices of National Co., International Co., Modern Co. and Nassim Co., Competition Directorate analysis

Non-confidential

The pricing strategy of company (W) depends on the addition of a fixed profit margin to
the purchase price of JDX/ton

Nassim Co. sale price

Nassim Co. purchase price

30 Source: Sales invoices of Modern Co. and Nassim Co., Competition Directorate analysis
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The pricing strategy of Respondent seeks to decrease cost/ton by distributing
administrative cost over a higher production volume

Average administrative cost /ton

Decrease of administrative
cost/ton at X%

2001 2002 2003 1

31 12003 data up to 30 June

Source: Modern Co. balance sheets 2001-2003 dfata, Competition Directorate analysis

Non-confidential

Summary of the economic analysis

Respondent enjoys a dominant position in the aluminum profile market concerned
in the study.

Respondent does not sell ordinary white profiles at a price below the adopted
estimated cost (the estimated industrial cost was adopted in the comparison process).

The pricing strategy of Respondent seeks to distribute the fixed cost over a higher
quantity of production. This strategy does not violate the Competition Law.

As to the pricing strategy of Nassim, it relies upon adding a fixed amount per ton
over the purchase price from MODAL.

The decrease in the prices of ordinary white aluminum profiles in Jordan caused
the prices to become close to regional prices after they had been much higher.

Even though Respondent began the process of lowering prices, there are other
companies that continue to decrease prices.
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Non-confidential

Conclusion

The decrease in the prices of white aluminum prices in Jordan after being
artificially elevated (resulting from the arrangement among the parties and not market
mechanisms) is an inevitable corrective decrease in the Jordanian profile sector
especially when competition was introduced into it.

Jordan’s entering into commercial protocols with some Arab countries, such as
Syria, led to the impossibility of the prices remaining at the artificially high level as
before.

The technical and administrative development followed by Respondent led to a
decrease in its cost in such a way as to allow it to decrease its prices to the current
level and continue to generate profit. For this it should be rewarded not punished.

Recommendation: Archiving the complaint of International Metal Extrusion Co.
against Modern Co., for lack of evidence of selling at below cost, and maintaining the
monitoring of this market to ensure freedom of competition therein.
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Appendix 12: Decision issued in relation to the aluminum case of sale below cost —
Letter to the complainant

Hashemite Kingdom of Jordan
Ministry of Industry and Trade

Amman

Ref. No. 1/2/38/2049
Date: 29 January 2004

Messrs. International Metal Extrusion Co. W.L.L.

Subject: Complaint filed against the Modern Aluminum Manufacturing Co. W.L.L.

In reference to your letter Ref. No. 61/2003 containing a complaint against the
Modern Aluminum Manufacturing Co. W.L.L. on the grounds that it sold aluminum
profiles at a loss with the aim of contravening competition and excluding its
competitors from the market pursuant to the provisions of Article 6/B of the
Provisional Competition Law No. 49 of 2002,

We wish to inform you that the Competition Directorate has conducted an in-depth
study and it has been established that the Modern Aluminum Manufacturing Co.
W.L.L. has not violated the provisions of the Competition Law.

Therefore, we have decided to archive the investigation of the complaint pursuant to
the provisions of Article 19/E of the Competition Law.

With respect,

Deputy Prime Minister
Minister of Industry and Trade
Dr. Mohammad Halaiqa

[ss]

CC. Competition Directorate



&3

Appendix 13: Public concentration study

Non-confidential

Ministry of Industry and Trade
Competition Directorate

The legal and economic study for the request for approval of an economic concentration
operation among Fox Paine, Seminis Inc. and Savia.

FOX PAINE SEMINIS SAVIA

Grow and Prosper

Non-confidential

Why the non-confidential copy

Article 13 of the Competition Law No. 49 of 2002
“A. An officer of the Directorate delegated in writing by the Minister shall be
considered, when carrying out his duties, an officer of the court within the limit of
his jurisdiction.”

“B. Officers of the Directorate and any person looking into its activities shall be
required to maintain professional secrecy.”

Therefore, and in order to protect the confidentiality of the information and the
sensitivity of some sources, all items that fall within the ambit of confidentiality have
been replaced by (X) wherever they appear in the study.




84

Contents 000(1)
1. Summary of the operation
1-1  Filing the request 5
1-2  Concerned parties 6
1-3  Nature of the operation 7
1-4  Field visits 8
2. Phases of request acceptance
2-1  Operation subject to definition of economic concentration 10
2-2  Is approval of Minister required for the operation? 11
2-2-1 Establishing market share of Seminis Inc. 12
- Bases of defining the market 13
- Types of seeds used in Jordan 15
- Possible definitions in the market 16
- Market mechanism 17
- Product aspect 18
- Geographical aspect 19
- Definition of market concerned in the study 20
- Seminis Inc. market share 21
2-2-2 Establishing the existence of a dominant position (impact on competition)
- Superiority of Seminis Inc. in the seeds market 22
- Concentration operation to consolidate Seminis Inc.’s dominant position 23
2-3  Acceptance of the request
Contents 000(2)
3. Study of impact of economic concentration operation on competition in the market
3-1 Concentration operation impact on competition guides Minister’s decision on request 26
3-2  Study of international seeds production sector, impact of concentration on competition therein
3-2-1 International seeds production sector
- Current competition 27
- Possible competition 28
- Growth strategy at Seminis Inc. 29
- Factors expected to arise, impact thereof on competition 30
3-2-2 Concentration operation impact on competition in international seed production sector 31
3-3  Study of local seed importers sector, impact of concentration operation on competition therein
3-3-1 Local seed importers sector
- Current competition 32
- Possible competition 34
- Factors expected to arise, impact thereof on competition 35
3-3-2 Concentration operation impact on competition in local seed importers sector 36
3-4  Concentration operation impact on competition in the concerned market 37
4. Results and recommendations
4-1 Results 39
-2 Recommendations 40




&5

1. Summary of the operation

1-1 Filing the request 5
1-2 Concerned parties 6
1-3 Nature of the operation 7
1-4  Field visits 8

Filing the request

On 7 July 2003, counsel for Fox Paine & Co. W.L.L., advocate Rana Bin Tareef, filed
a request for approval of an economic concentration operation in accordance with the
provisions of Article 10/A of the Provisional Competition Law No. 49 of 2002.

The following information was appended to the request:

A detailing of the concerned enterprises and the filing party.

An explanation of the nature of the operation subject of the request.

An explanation of the nature of the activities of the concerned enterprises
and a list of the products and services that the concerned enterprises deal in.

A share purchase agreements.

A list of the shareholders of the concerned enterprises and the shares of
each therein.

The balance sheets of two investment funds affiliated with Fox Paine for
the years 2001 and 2002.

The balance sheet of Seminis Inc for year 2002.

Establishment contract, articles of association and certificate of
registration of Fox Paine & Co. W.L.L.

Legal powers of attorney (Power of attorney from Fox Paine, power of
attorney from Seminis Inc.)
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Concerned parties

Fox Paine & Co. W.L.L.

The company filing the request. It is a private company dealing in shares whose
object is to manage investment funds valued at about US$1.5 billion. It is to be
noted that these funds provide capital to achieve control over the management of
other companies, or carry out own operations, or expansion and development
projects at these companies. It is headquartered in the USA and is a USA national.
(It conducts no activities in Jordan except for the Seminis Inc. share purchase
transaction).

Seminis Inc.

The only party with activities in Jordan. It is a company working in the field of
developing and marketing vegetable and fruit seeds. It is headquartered in the USA
and is a USA national. It has a number of agents in Jordan in addition to a regional
non-operating office.

Savia Co. S.A. Do Se Ve
It is a holding company headquartered in Mexico and is a national of Mexico. It is
directed by Mr. Alphonso Romo. It owns his investments, among them Seminis Inc.

Nature of the operation

The parties executed the share purchase agreement on 30 May 2003, by virtue of
which Fox Paine will acquire nearly 75% of the shares of Seminis Inc., noting that,
prior to the operation Savia controls Seminis Inc.

This operation consists of a restructuring of the shareholder structure of Seminis
Inc., where “parties related to Savia” will acquire all of the outstanding shares of
Seminis Inc. held by the public at the price of US$3.78/share. Subsequently, the
parties related to Savia shall, immediately after the restructuring, resell its shares
to an investment fund managed by Fox Paine at the price of US$3.40/share in cash
by virtue of a share purchase agreement. Consequently, Fox Paine “will acquire
nearly 75% of the ordinary shares of Seminis Inc.”

A party affiliated with Mr. Romo, the chairman and General Director of Seminis
Inc. and Savia, will, after the merger, enjoy joint rights to purchase up to 34% of
Seminis Inc. in accordance with certain conditions.

In accordance with the shareholders agreement dated 30 May 2003, Mr. Romo will
enjoy first right of acceptance or refusal of strategic decisions, including
appointing the majority of the members of the board of directors and the balance
sheet and the work plan of Seminis Inc.
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The Directorate conducted several field visits to a number of

companies operating in the concerned market

The Directorate has, by virtue of Article 12 of the Law, conducted several interviews
and field visits with a number of companies working in the field of agricultural seeds,
for the purpose of collecting information and obtaining a general idea about this
sector, and to learn the possible impact of the economic concentration operation,
subject of the request, on competition in the concerned market.

Date Company Person Comments
interviewed/Post
30/12/03 Agricultural Kamal A Seminis
Materials (Miqdadi) Sari/Director agent
4/1/04 Abdulhafez Mahmoud Agricultural
Agricultural Abdulhafez/Director marketing company
5/1/04 Syngenta Jamil Nuaimat/Director Non-operating office
Regional Office Bassam Adwan/Regional | for international seed
Sales Director production company
5/1/04 Unifert Issa Halabi/Director A Seminis
agent
18/1/04 Seminis Inc. Mustafa Jarrar/ Non-operating office
Regional Office Regional Director

2. Phases of request acceptance

2-1  Operation subject to definition of economic concentration
2-2  Is approval of Minister required for the operation?
2-2-1 Establishing market share of Seminis Inc.

2-2-2 Establishing the existence of a dominant position (impact on competition)

Bases of defining the market

Types of seeds used in Jordan
Possible definitions in the market

Market mechanism
Product aspect
Geographical aspect

Definition of market concerned in the study

Seminis Inc. market share

Superiority of Seminis Inc. in the seeds market
Concentration operation to consolidate Seminis Inc.’s dominant position 23
2-3  Acceptance of the request

10
11
12
13
15
16
17
18
19
20
21

22
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The operation falls within the definition of an economic concentration
in Article 9/A of the Law

The nature of the economic concentration operation, subject of the request, includes
the purchase of shares whereby Fox Paine will acquire nearly 75% of the shares of
Seminis Inc., that is, it will enable Fox Paine to have direct control of Seminis Inc.
Therefore the operation falls within the definition of economic concentration
appearing in Article 9/A of the Law, which states:

“For purposes of this Law, any activity resulting in the full or partial transfer of
ownership of or interest in property or rights or shares or obligations of an Enterprise
to another, and which may enable an Enterprise or a group of Enterprises to control,
directly or indirectly, another Enterprise or group of Enterprises is considered an
economic concentration operation”.

Is approval of the Minister required for the completion of the economic
concentration operation?

The Law requires, pursuant to Article 9/B, the approval of the Minister for the
completion of economic concentration operations that may result in the following:

Impacting the level of competition in the market such as creating or consolidating a
dominant position.

Leading to an increase in the aggregate share of the enterprise or enterprises concerned
in the operation to become in excess of 40% of the total market transactions.

The enterprises that conduct activities that include the above two conditions must duly
apply for and receive the approval of the Minister.

Since Seminis Inc. is the only party with activities in Jordan, the impact of the
economic concentration operation on competition will be studied in the market related
to the activities of Seminis Inc., and that is the production and marketing of seeds.
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Establishing share of Seminis Inc.
in the concerned market

The following methodology was adopted to establish the share of Seminis Inc. in the
concerned market:

Defining the seed market concerned.

Measuring the market share of Seminis Inc. based on the following:

- The information provided by Seminis Inc. was relied upon to establish the volume
of sales to local importers.

- The data of the Ministry of Agriculture, as well as estimates of Seminis Inc., were
relied upon to determine the size of the market concerned.

Principles for defining the market

The Competition Directorate defines the concerned market in terms of the possibility
of substitution among products, as stipulated in Article 2 of the Competition Law, on
the following bases:

1. Price.

2. Characteristics.

3. Uses.

The Competition Directorate evaluates the extent of substitution within the following

aspects:

1. Market mechanisms aspect (supply and demand): Including the parties concerned
in commercial transactions and who are subject to similar competition
circumstances.

2. Product aspect: Including the products that can be classified as possible
substitutes.

3. Geographical aspect: Covering all areas in which the concerned products are
produced and consumed pursuant to the principles of substitution stated above.
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SSNIP test used in defining the market
(Small Significant Non-transitory Increase in Price)

The Competition Directorate defines the relative market through application of the
internationally adopted test for this purpose, and that is the SSNIP test, which is based
on a number of assumptions, and they are:

1. The existence of a hypothetical product or service provider enjoying the following
characteristics:
- A sole product or service provider
- Not threatened by the entry of other competitors into the market
- Seeking to maximize his profits

2. The other factors are constants.

Defining the market according to the SSNIP test:
The smallest margin by which the hypothetical provider, through control of the
market, is able to increase the price of the product or service in a small significant
non-transitory manner according to the three market definition aspects:

- Market mechanisms aspect

- Product aspect

- Geographical aspect

Hybrid and non-hybrid seeds are used in Jordan

1. Hybrid (improved) seeds:

- Traditional hybridization: a mixture of two strains of different traits to arrive at a
new strain bearing combined desired traits from both strains (parents).

- Hybridization using biotechnology: a gene bearing a particular desired trait from
another plant is chosen and carefully added to the seed of the plant to obtain this
trait without the possibility of the introduction of undesirable traits.

2. Non-hybrid seeds: seeds in which humans do not industrially interfere to change their
traits.

Farmers’ needs of seeds in Jordan include hybrid seeds and non-hybrid seeds for the

following reasons:

Non-hybrid seeds Hybrid seeds
-Some types cannot be hybridized, -Immunization of crops and
and they are widely planted resistance to insects
(legumes, okra, molokhia...) -Crops become better resistant to
-Lack of knowledge of the difficult climatic conditions
distinctiveness of hybrid seeds and -Improve the food value of the corps
fear of using them -Production of large quantities of
-Lack of agricultural awareness and crops easily transported and
dependence on traditional methods marketed due to high quality




Possible definitions for the market

Market definition

Geographical
aspect

Demand

Product aspect

All seed types imported
to Jordan

Non-hybrid seeds

[ International ] [Intemational ]
[ Regional ] Regional ]
Jordan Jordan

Each farming area

in Jordan separatel

16

|
Hybrid seeds

Market mechanism
aspect

Demand Supply

Local International
roduction companies

I—l | [ Importers ]
ettuce || Sweet | [cucum-
grass | [ corn beans pepper ber i
Retailers
Green || Green ho
boone || pove tomato
A Broad
spinach bégzs squash [ Farmers ]
okra nolokhia Cauli- eggplan
wrmip || radish
decor.
melon

Source: Field visits, Competition Directorate analysis

Commercial trading of international companies producing seeds (supply)
takes place with local seed importers (demand)

Pharmaceutical
Cos.

Chemical cos.

|| Local seed producers

Local seed importers

Int'l seed producers

>/

g

Farmers ‘

Biotech cos.

Int'l company
branches

Current EI
[

Expected

Supply side: International seed production companies, excluding local production due to dissimilarity of competition
conditions between local production and international production in Jordan for the following reasons:

1. The small volume of local production relative to international production, and the consequent inability of local
production to cover local demand (does not meet SSNIP test requirements)

2. Large difference between financial and technological capabilities of international companies and local
producers.

Demand side: Local seed importers, because international seed producers, including Seminis, deal directly with the
local importers market.

17

Source: Field visits, Competition Directorate analysis
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The product aspect of the market includes all types of legume, vegetable and fruit
seeds (hybrid and non-hybrid) used in Jordan

The market is defined on the basis of substitution and the satisfaction of a need of the
consumer. The consumer has been identified in this study as local seed importers
(demand side), and hence the product aspect adopted for this market includes all types
of legume, vegetable and fruit seeds (hybrid and non-hybrid), due to the peculiarity of
the Jordanian agricultural market that constrains the importer’s choices for the
following reasons:

Legume, vegetables and fruits are considered necessary products for the Jordanian
consumer (consumed in large quantities), contrary to other products, causing the
farmer to prefer farming these products and not others. Since the farmer is the final
consumer of seeds, his preferences will dictate the types of seeds imported.

The importer is not obligated to control other markets to control the market for
legume, vegetable and fruit seeds (does not meet SSNIP test requirements) due to the
difference in the nature of these markets.

The nature of agricultural land and climate in Jordan makes the farming of products
other than legumes, vegetables and fruits costly in comparison to importing them,
causing their farming on a wide scale to be economically unfeasible.

Other agricultural products farmed in Jordan do not require imported seeds for the
farming thereof.

N —

The geographical aspect of the market includes the market for seeds inside Jordan in
all of its Governorates on the demand side, and the international market on the supply
side

Among the elements to define the geographical aspect of the concerned market are:
The effect of transport costs on prices

The markets that must be controlled to affect prices (SSNIP test requirements)

In looking at the concerned seed market we find:

The effect of transport costs on seed prices is marginal for the following reasons:

- The small size of seeds and ease of transport and storage of large quantities thereof
- The low probability of spoilage during transport

For the importer to control the seed market he must control the markets of all
governorates concerned in Jordan.

Therefore, the geographic aspect of the market is defined as follows:

The Hashemite Kingdom of Jordan in all of its Governorates as the geographical
aspect on the demand side.

The international market as the geographical aspect on the supply side due to the
spread of international companies across the world.




Market concerned in the study

Market definition
Geographical Market mechanism
aspect Product aspect aspect
All seed types
imported to Jordan

Demand Supply

International
Importers companies

Demand

[ Jordan ] [ International ] Non-hybrid seeds Hybrid seeds

it

water-
melon

beets

lettuce sweet cucum
corn beans pepper ber
broad hot
beans peas pepper fomato
. green

spinach s carrot | [squash
okra | molokhia f‘l’:‘;‘llé'r eggplant]
turnip radish ;abbag;l melon

The market concerned has been defined as the imported vegetable, fruit and legume seed market
(hybrid and non-hybrid) of all products in all Governorates in Jordan, and the parties dealing in
th dnarket have been defined as the international seed producers on the supply side and the
local seed importers on the demand side

Source: Field visits, Competition Directorate analysis

Seminis Inc. share of Jordanian seed market exceeds 40%

Seminis share of Jordanian market during 2002

JD million

5 Rest of market .
Seminis Inc. []

b o
40% 40%
(Market size per Seminis data and (MMarket size per Agriculture
estimates Ministry data

(1) Agriculture Ministry data was adopted in calculating the total market volume, as to Seminis’ market share, the
data provided by the company itself was adopted

(2)  Estimates of Seminis were adopted in the calculation of market volume as well as data provided by the
company regarding its share in the Jordanian market

Source: Data and estimates provided by Seminis and agriculture Ministry, Competition Directorate analysis
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Seminis Inc. is a leading company in vegetable and fruit seed production

It is the largest producers of vegetable and fruit seeds in the world. Its sales approach
19% of the international sales volume of US$2.3 billion in 2002.

The number of its employees as on 30 September 2002 was 2702.

It owns the largest germplasm bank in the world.

It owns 48 research and development centers in 17 countries, among them 2 in the
Middle East, in which 620 people are employed. Seminis spends nearly 10% of its
total revenue on research and development (R&D).

It owns production centers in more than 25 countries.

Seminis produces more than 4000 types of vegetable and fruit seeds (except trees and
citrus).

It sells seeds to 16000 commercial customers in over 150 countries.

It has owned several of the most famous international brand names in the seed market
for 50 years.

Seminis sells and produces seeds through four main international brands

- Bruinsma

- Asgrow

- Petoseed

- Royal Sluis

Source: Seminis Inc. SEC filing 2002 (www.seminis.com)

The economic concentration operation will consolidate
the dominant position of Seminis Inc.

The small size of the concerned market and the market share of Seminis Inc. in Jordan
exceeding 40% are two indicators of Seminis Inc.’s ability to affect the market
(dominant position).

Even though the concentration operation does not constitute a vertical or a horizontal
concentration, the investment fund managing company Fox Paine’s purchase of
Seminis Inc. is an indication of the following:

The value of Seminis Inc. in the international market does not reflect its real
ability and therefore there is a possibility of developing the exploitation of Seminis
Inc.’s abilities through consolidating its financial and administrative status.

Investment fund managing companies employ more effective policies in
companies they purchase especially in production, pricing and marketing policies,
whereby the performance of these companies that they purchase may be improved.

The operations of seed companies relies in large part on R&D activities that
require large financial capabilities, and consequently the purchase by Fox Paine of
Seminis Inc. will provide additional financial resources to advance R&D activities.

Based on the above the concentration operation between Fox Paine and Seminis Inc.
will consolidate the dominant position that Seminis Inc. enjoys in the concerned
market
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Therefore the approval of the Minister is required for the completion of the economic
concentration operation between Seminis Inc. and Fox Paine

The following was established and verified:

Seminis Inc.’s share exceeds 40% of the total market transactions.

The economic concentration operation will consolidate the dominant position that
Seminis Inc. enjoys.

On that basis the request was accepted for review and the following steps were taken:
Pursuant to the provisions of Article 10/C of the Law, the Directorate requested
additional information on 7 August 2003 about the concentration operation subject of
the request, and upon completion of the request file, a notification was issued on 11
January 2004 that the information has been completed.

On 29 January 2004, pursuant to the provisions of Article 10/D, the Directorate
published in two daily newspapers, at the expense of the petitioner, an announcement
regarding the submitted economic concentration operation request. The announcement
contained a summary of the subject matter of the request, and invited all interested
parties to file an opinion thereon within a period not exceeding 15 days after the date
of the announcement. No party filed an opinion during that period.

Pursuant to the provisions of Article 11/C, the Minister must issue his decision within
a period not exceeding 90 days starting from 11 January 2004, the date on which the
Directorate issued its notification of the completion of the file.

3. Study of impact of economic concentration operation on competition in the market

3-1 Concentration operation impact on competition guides Minister’s decision on request 26
3-2  Study of international seeds production sector, impact of concentration on competition therein
3-2-1 International seeds production sector

- Current competition 27
- Possible competition 28
- Growth strategy at Seminis Inc. 29
- Factors expected to arise, impact thereof on competition 30

3-2-2 Concentration operation impact on competition in international seed production sector 31
3-3  Study of local seed importers sector, impact of concentration operation on competition therein
3-3-1 Local seed importers sector

- Current competition 32
- Possible competition 34
- Factors expected to arise, impact thereof on competition 35
3-3-2 Concentration operation impact on competition in local seed importers sector 36

3-4  Concentration operation impact on competition in the concerned market 37
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The impact of the economic concentration operation on the state of competition in the
concerned market must be studied

The Minister issues his decision according to the Director recommendation pursuant
to the provisions of Article 11/A of the Law as follows:
Approval of the economic concentration operation if the operation:
Does not negatively impact competition.
Or has positive economic impacts that offset the negative impacts on competition,
such as leading to a decrease in the price of the service or product, or providing
employment opportunities or attracting investment or encouraging export.

Conditional approval of the economic concentration operation:
If the operation results in some negative impact on competition that can be removed or
decreased through conditions set by the Minister for that purpose.
The enterprises must undertake to comply with these conditions.

Rejection of the economic concentration operation:
If the operation has a negative impact on free competition in the market.
The negative impacts are more than the positive.
In which event, the Minister issues a decision to reject the operation and return the
matter to the status quo ante.
The Minister may withdraw his approval of the economic concentration operation
pursuant to the provisions of Article 11/D if:

The concerned enterprises violate any of the conditions and undertakings on the
basis of which the approval was granted.

It becomes apparent that the basic information on the basis of which the approval
was granted is misleading.

(International seed production sector/current competition)

The four largest seed producing companies constitute nearly 31% of the
international production for 2002
Seminis Inc. plays a substantial role in setting international production as one of the
largest international seed producing companies*

Shares of the largest international seedﬂ;’tﬂl‘lcing companies Share of Seminis Inc. in the legume, vegetable and fruit seed market

12%

seminis

monsanto 19%

10%
syngenta
5%
seminis
% 1
rest ofslg; world advanta
o limagrain 2%
2% KWS AG

o 2% restofthe
2% world
delta& :a:/ne land 81%
bayer crop science
1%
*Seminis Inc. constitutes 3% of the seed market of all types in 2002, but the concerned market is the
legume, fruit and vegetable seed market in which Seminis Inc.’s share is 19%

Source: (www.etcgroup.org), Competition Directorate analysis

27
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(International seed production sector/expected competition)

The international seed production sector is characterized by the
existence of high barriers to entry

Despite the existence of several companies in the field of seed production®, this
production sector is characterized by the existence of high barriers to entry, among
them:

1. The need for large capital to finance R&D activities and then production and
marketing.

2. The need for extensive practical qualifications to conduct R&D activities.

3. There must be a germaplasm bank to be used in the process of production and
development of seeds, something that cannot be acquired except after years of R&D.

4. The process of developing and producing seeds may take 5 to 12 years.

* There are possible competitors to these companies who have a high likelihood of entering the seed
production market, and they are biotech companies, pharmaceutical companies and chemical
companies.

The adoption of economic concentration as a growth strategy at Seminis Inc.

Seminis Inc. was established in 1994 as a result of several economic concentration operations, and it
continued to carry out more of these operations as follows:

1994

1995

1998
1998

1998
1998
1998
1999
2003

Purchase of Asgrow Seed established in 1856. The transaction included Bruinsma Co. established in
1934 and Genecorp established in 1982 specialized in plastic greenhouses and lettuce.

Purchase of Petoseed established in 1950. The transaction included Royal Sluis established in 1868
and California Co. established in 1972.

Agreement with PlantScience LLC specialized in research to produce new tomato strains.

Purchase of Hungnong Seed Co. established in 1936, to increase the presence of the company in the
Asian market.

Purchase of Choong Ang Seed Co. established in 1946 to increase production lines in Asia.

Purchase of nearly 90% of the shares of Nath Sluis present in India.

Purchase of Sementes Agroceres S.A. established in 1945 present in Latin America.

Merger of Barham Seeds Inc. to support watermelon production lines.

Seminis Inc. is transformed into a private company.

Source: (www.seminis.com)
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There are anticipated positive and negative factors that will affect the state of
competition among the international seed producing companies

Anticipated factor

Indicators

Impact on competition

Decrease in available choices of
seeds

Seminis Inc. decreased the
number of seed products
produced from 6000 to 4000 in
2002

Negative

The continuing trend toward -The 10 largest seed producers Negative
conducting more economic control 31% of the
concentration operations between international market volume
seed producers - The many economic
concentration operations
Seminis Inc. conducted since
its establishment
The continuing cooperation The agreement between Negative
among the seed producers in Dupont and Monsanto, two of
addition to the scientific centers the largest seed producers to
in the field of sharing beneficiary share intellectual property in
rights in germaplasm banks agricultural technology and
genetic information in April
2002
The accelerating entry of biotech Seminis Inc. signed more than Positive

companies into the seed
production market

100 agreements allowing it to
access the genetic database and

to benefit from genetic patents
and seed hybridization
technology

Impact of this economic concentration operation on competition among international

seed producing companies

Short term

This economic concentration operation will have no effect on the structure of the
market since it is neither a vertical nor a horizontal merger.

It is not expected that this economic concentration operation will affect the production
capacity of Seminis Inc. in the short term, due to the length of time needed to develop
new products and develop more efficient production methods, hence fixing its
international share of the market.

This economic concentration operation may be an incentive for other seed producers to
conduct counter economic concentration operations to keep pace with Seminis Inc.

Long term

Seminis Inc. will be able to increase its market share as a result of its developing its
production capacity and increase its R&D spending to support its financial ability after
its purchase by Fox Paine. But the anticipated entry of new companies such as biotech
into the market will limit the growth of its market share.

This economic concentration operation may be an incentive for other seed producers to
conduct counter economic concentration operations to keep pace with Seminis Inc. and
it is possible for these operations to take place among seed producers and new entrants
into the market such as giant biotech companies.

Overall impact
of the
concentration
operation on

supply

Despite the possibility of minimal harm to competition from this economic
concentration operation in the short term, the consolidation of existent seed producers
such as Seminis Inc. will allow them to keep pace and compete with the giant
companies that will, most likely, enter the seed production market. Hence, the
operation will have a positive impact on competition in the long term.
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(Local seed importers sector/current competition)

The dominance of the 10 largest companies of 79% of the Jordanian seed importing sector

(Demand side)
The 3 largest companies are Seminis Inc. agents

Local seed importers share in 2002

Zahran
— 1oL

Rest of matrket

1

xX1%
Nabat Companies that are
abat 0. i P
0% Lntert agents of Seminis Inc.
X%
Odeh & Maher constitute nearly (X)%
(Tawahin) — :
b Tahag of the Jordanian seed
Ka[j]';/” import sector
Orient Co.

x1%
AbdelHafez
Agri
[x1%

Jordan
Valley

i x1%

Suppliers
X%

There are 47 seed importing companies, and new competitors in the shape of branches
of international seed producers are expected to enter.

Reliance on the principle of commercial agencies between international seed
producers and local importers

1 Seminis

i Bruinsma California | Asgrow

' v l

’ Agricultural Materials Co.

Peto Seed Royal Sluis

]—mh ] ZahralnCo. | |

Agricultural Accessories Co.

Misr Impex Enza Zaden De Ruiter

l ! l !

Ballouta Est. United Importers ’ Jordan Valley Co. ‘ ’ Orient Co.

|

Co.

Local agenD Brand

Source: Ministry of Agriculture, Field visits, Competition Directorate analysis

3 int1 Co. [l
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High barriers No barriers

(Local seed importers sector/expected competition)

The seed importing sector is characterized by medium barriers to entry

Effect on ease of market entry

Factors affecting ease of market entry
The commercial policies of international seed producers require the acquiring of a
commercial agency for importation, noting that the majority of these agencies prohibit
re-export of seeds to a third party. Therefore parties wishing to enter the seed import
market must acquire the agency directly from the international company.
The difficulty of acquiring agencies for international companies, as shown by:
The caution of international companies regarding the dealer’s financial
capability as well as his reputation in the market for the purpose of appointing
him as agent, which limits the opportunities for new parties wishing to acquire a
new agency.
The strategy of international seed producers that calls for the consolidation of
its marketing channels and consequently depending on fewer agents.
The farmer’s trust in the trademark plays a large lead role (high brand loyalty) in his
decision to select a particular type of seed, hence marketing a new trademark is
difficult, costly and drawn out.
The nature of the current commercial relations in this market between farmers and
seed importers relies largely on the strength of personal relations among them,
leading to difficulty of a competitor entering the market.
The absence of administrative and governmental constraints for the entrance of a

new competitor to the market.

The impact of anticipated negative and positive factors on

competition among local seed importers
Anticipated factor Indicators Impact on competition
International companies’ - Adopting this policy as a Negative
reliance on fewer agents marketing strategy by
to market their products several international seed
of various trademarks. producers such as Seminis
Inc.
- Possible mergers among
international seed
producers.
Establishment of The prevalence of this factor Negative
commercial branches of in other countries such as
international seed Seminis Inc. establishing a
producers in Jordan. commercial branch in New
Zealand after it had been
marketing its products
through its agents.
Entry of local companies Some agricultural materials Positive
working in the field of companies such as Arab
agricultural materials. Irrigation Pipes
Manufacturing beginning to
import seeds.
Introduction of new Positive
agents for new
international companies
expected to enter the seed
production market such
as biotech

Source: Field visits, Competition Directorate analysis
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Impact of the concentration operation on competition among local seed importers

Short term

This economic concentration operation will have no effect on the structure of
the market since it is neither a vertical nor a horizontal merger.

It is possible that this operation will speed up the process of Seminis Inc.
limiting its brands to fewer agents in the Jordanian market through the firmer
management of Seminis Inc. in adopting more efficient distribution systems.

Long term

It is possible that this operation will speed up the process of Seminis Inc.
limiting its brands to fewer agents in the Jordanian market through the firmer
management of Seminis Inc. in adopting more efficient distribution systems.
The consolidation of Seminis Inc.’s agents market position as a result of the
increase in the R&D budget at Seminis Inc. and its strategy of satisfying the
needs of the local markets and increasing the efficiency of production and
distribution systems.

The existence of agents for international seed producers, other than Seminis
Inc., whose products enjoy the brand loyalty of farmers, will limit the
consolidation of the dominant position of Seminis Inc.’s agents.

Overall impact
of the

Despite the possibility of a decrease in the number of agents of Seminis Inc. in
the short and long terms, which naturally will negatively impact competition,

concentration however this possibility remains likely irrespective of whether the economic
operation on concentration operation is carried out or not, due to the maturity of the local
supply market. Also, the existence of other international seed producers operating in
the local market, in addition to other seed agents, will limit the ability of
Seminis Inc.’s agents to control the market.
Study summary
Expected Concerned Impact of operation on Economic Concentration
competition market competition Operation
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4. Results and recommendations

4-1 Results 39
4-2  Recommendations 40

Results of the study

The share of Seminis Inc. exceeding 40% of the concerned market and the
consolidation of the economic concentration operation of Seminis Inc.’s dominant
position necessitate the approval of the Minister as a prerequisite to the completion of
the economic concentration operation.

The economic concentration operation is not considered a horizontal or a vertical
economic concentration, resulting in a limited impact on competition in the short and
long terms.

Despite the possibility of long-term minimal negative impact on competition, the
international seed production sector is witnessing possible competition from giant
biotech companies, which will lead seed producers to seek to consolidate and
strengthen their financial and administrative capabilities to confront these giant
companies when they enter the market. This will have a positive impact on
competition in the international seed production market and consequently a positive
impact on the local market. This is what Seminis Inc. has undertaken in its merger
with Fox Paine.

The existence of current competition and competition expected to enter into play in
both the demand and supply sides will limit the minimal likely negative impact.
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Recommendations
To approve the economic concentration operation filed by Fox Paine.
To encourage Seminis Inc. to increase its activities in Jordan through the following:
- Establishing a seed R&D center or a seed production center in Jordan due to the
availability of factors that will contribute to the success of such a project in Jordan
such as:

Low cost of finance and human resources overheads in Jordan.

The availability of highly trained human resources in chemical production,
pharmaceuticals and information technology.

Jordan’s favorable climate and soil similar to the soil in most Middle East areas,
which will enable Seminis Inc. to expand its activities in the region as a whole through
developing and producing strains and types of seeds that are appropriate to the
prevalent regional agricultural conditions.

The availability of many facilities that will motivate Seminis Inc. to invest in Jordan.

- Conducting campaigns to raise farmer awareness of the benefits of using hybrid
and genetically modified seeds and the ideal methods of their use.
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Appendix 14: Letter addressed to the company applying for an economic concentration
operation

Hashemite Kingdom of Jordan
Ministry of Industry and Trade
Amman

Ref. No. 1/2/38/7031
Date: 8 April 2004
Messrs. Fox Paine & Co.

Subject: Your request for approval of an economic concentration operation
Ref. No. M.S./CORP/226 dated 7 July 2003

By virtue of the powers vested in me by Paragraph A of Article 11 of the Provisional
Competition Law No. 49 of 2002, and pursuant to the recommendation of the Director of the
Competition Directorate with regard to the request for approval of an economic concentration
operation through which your company controls Seminis Inc., seed manufacturer, and after it
was shown from the recommendation of the competent authority that the negative impact of
this operation on competition in the Jordanian market will be minimal and limited for the
following reasons:

1. The concentration operation subject of the request does not constitute a concentration
between competing enterprises (horizontal concentration) or a concentration between
enterprises operating in different stages of production in the same market (vertical
concentration), and therefore will not contravene competition in the concerned market.

2. The existence of competition among seed producers on the international level and
competition on the local level.

3. The possibility of the entry of new enterprises to compete with the international seed
producers such as biotech companies, in addition to the possibility of the entry of new
enterprises to compete with local seed importers such as establishing branches of
international seed producers in Jordan.

Therefore I decide to approve the economic concentration operation subject of your request.
With respect,

Deputy Prime Minister
Minister of Industry and Trade
Dr. Mohammad Halaiqa

[ss]

Encl. Competition Directorate study
Copy of decision of H.E. Minister of Industry and Trade

CC. Competition Directorate
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Appendix 15: Decision issued by the Minister related to the economic concentration
operation

Hashemite Kingdom of Jordan
Ministry of Industry and Trade
Amman

Ref. No. 1/2/38/722
Date: 8 April 2004

Decision No. 6

By virtue of the powers vested in me by Paragraph A of Article 11 of the Provisional
Competition Law No. 49 of 2002, and pursuant to the recommendation of the Director of the
Competition Directorate with regard to the request for approval of the economic concentration
operation No. 18790 dated 7 July 2003 through which Fox Paine & Co. controls Seminis Inc.,
seed manufacturer, both of whose commercial activities in Jordan are limited to Seminis Inc.'s
exporting seeds to a number of its agents in Jordan who market them on the local market.

I hereby decide the following:

To approve the above economic concentration operation after it was shown to me by the
recommendation of the competent authority that the negative impact on competition in the
concerned Jordanian market will be minimal and limited.

Deputy Prime Minister
Minister of Industry and Trade
Dr. Mohammad Halaiqa

[ss]

Encl. Competition Directorate study
CC. Competition Directorate
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Appendix 16: Meat sector study

Minister of Industry and Trade

Internal Memorandum

To: H.E. Minister/H.E. Secretary General Date: 10 September 2003
From: Competition Directorate Deputy Director /1% Advisor on Competition Matters Signature:

Subject: Study of the Imported Meat Sector in the Jordanian Market

First: Reasons for the study
Due to the large rise in the sale prices of imported meat and complaints filed in this regard by
importers, and with the aim to avert a crisis before the onset of the holy month of Ramadan.

Second: Directorate procedures

A.

B.

C.

Pursuant to the provisions of Article 12/A/4 of the Competition Law, the Directorate, on
7 August 2003, conducted a field visit to the Amman Municipality slaughterhouse, and
interviewed the director and employees of the slaughterhouse, as well as some dealers in
this sector.

On 19 August, the Directorate also visited the Ministry of Agriculture/Animal Products
Directorate — Sheep Farming Division.

An economic study was conducted on the meat sector in the Jordanian market.

Third: Reasons for the rise in prices of imported meat

A.

The importation conditions imposed by the Agriculture Ministry that stipulate that
livestock must be shipped directly from the port of country of origin to Aqaba without
the vessel being permitted to stop anywhere in transit, create a burden on the importer
and requires the availability to the importer of a large financial capability to enable him
to own his own vessels. This resulted in a monopoly in Hijazi and Ghosheh Co., which
is considered the only company capable of bearing the huge burdens of shipping.

The very strict health requirements set by the Veterinary Directorate at the Agriculture

Ministry, which practically and largely limited those countries from which importing is

permitted, which resulted in Jordan having to rely in large part on the Sudanese and

Australian market for the supply of livestock, in addition to the number of

slaughterhouses permitted to be imported from being limited by the Veterinary

Directorate (permission to import from only 10 slaughterhouses in India). This has given

rise to an oligopoly among exporters of meat in India and allowed them to control and

raise export prices.

The countries that Jordan largely relies on to import meat suffered adverse conditions

leading to a decrease in supply and a rise in prices:

1. Australia: Australia suffered a drought during the past 3 years, reflecting negatively
on grazing land and leading to a decrease in the quantity of livestock offered for
export, as well as lowering the weight and raising the price thereof (a head of
Australian livestock sells for a fixed price irrespective of its weight), in addition to
the increase in the exchange rate of the Australian Dollar by 30% during a short
period.

2. Sudan: A Saudi Arabian company has monopolized the livestock market in Sudan
allowing it to control export prices.
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Recommendation

To hold an urgent meeting with the Minister of Agriculture to discuss the following matters:

A.

Work to loosen the conditions imposed on the shipping method by permitting vessels to
stop in transit in other cities, which will result in new competitors entering the market,
and in increasing supply, leading to lower prices.

Speeding up the entry of small merchants into the market by releasing the condition of
shipping directly from port of country of origin to Jordan and permitting importation
from importing countries especially the Gulf markets.

Speeding up the establishment of a mechanism for importing cold meat and vacuum-
packed meat and informing dealers in the market thereof.

The adoption of more flexible health requirements while maintaining the basic health
principles, such as those adopted by the Gulf Cooperation Council countries.

As a stopgap measure and to relsolve the current problem in the market and avert a
crisis during the holy month of Ramadan, to permit the importation of livestock from
Syria.



